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IN THE SUPREME COURT
OF THE
STATE OF IDAHO
DON HALVERSON,
Plaintiff / Appellant,
and
CHARLOTTE HALVERSON
Plaintiff
VS.

NORTH LATAH COUNTY HIGHWAY
DISTRICT, BOARD OF COMMISSIONERS
FOR THE NORTH LATAH COUNTY HIGHWAY
DISTRICT; ORLAND ARNEBERG, RICHARD
HANSEN, SHERMAN CLYDE, in their official
capacities and in their individual capacities; DAN
PAYNE, in his official capacity and in his
individual capacity,
Defendants / Respondents.

Appealed from the District Court of the Second
Judicial District of the State of Idaho, in
and for the County of Latah
HON. JOHN R. STEGNER, DISTRICT JUDGE

DON HALVORSON
PRO SE
RONALD J. LANDECK
ATTORNEY FOR RESPONDENTS

Filed this

day of

,2009

STEPHEN W. KENYON, CLERK

BY

Deputy

SUPREME COURT CASE NO. 36825-2009
C
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH
DON & CHARLOTTE HALVORSON
(Husband and Wife),

1

)
)
Plaintiffs,
)
)
VS.
)
)
NORTH LATAH COUNTY HIGHWAY
)
DISTRICT; BOARD OF COMMISSIONERS FOR )
THE NORTH LATAH COUNTY HIGHWAY
)
DISTRICT, ORLAND ARNEBERG, RICHARD
)
HANSEN, SHERMAN CLYDE, in their individual )
capacities; DAN PAYNE, in his official capacity and )

in his individual capacity,
Defendants.

Case No. CV 2008-180
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1
1
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I. INTRODUCTION.
Plaintiffs have filed three related motions for partial summary judgment, as follows:
1. Plaintiffs' Motion for Partial Summary Judgment'Adjudication of the Issue of the
Nullification of the Original Prescriptive Right of Way and Subsequent Burden of Proof
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of Prescription andlor Validation of a Legally Established Right of Way (the
"Nullification Motion") filed September 19,2008;
2. Plaintiffs' Motion for Partial Summary JudgmentlAdjudicationof the Issue of the Facial
Validity of the NLCHD's Standing Operating Procedure/Policy/Customof Widening a
Prescriptive right-of-way (the "Operating Procedures Motion7')filed October 6,2008;
3. Plaintiffs' Motion for Partial Summary JudgmentlAdjudication of the Issue of the Cause
for Action Under 42 U.S.C. tj 1983 (the "5 1983 Motion") filed October 21,2008;
(collectively "Plaintiffs' Motions").
Because the relief requested, as confusing as it is, under each of Plaintiffs' Motions is based
on the faulty premise that Defendant North Latah County Highway District (sometimes the
"District") has used or taken Plaintiffs' real property for public highway purposes outside the public
highway boundary of Camps Canyon Road without due process, and because each motion is based
upon a common set of facts, Defendants' single answering brief and opposing affidavits are, for
judicial economy, being submitted in opposition to each of Plaintiffs' pending motions for summary
judgment.
Each of Plaintiffs Motions fail because, as Plaintiffs know fi-om Defendants' discovery
responses and Erom Plaintiffs' personal knowledge of the road at issue, genuine issues of material
fact exist as to whether the District has undertaken any activity outside the jurisdiction it lawfully
exercises over Camps Canyon Road. Considering Plaintiffs' knowledge of these disputed facts, and
failure to show the absence of a genuine issue of material fact, Plaintiffs' pursuit of Plaintiffs'
Motions is frivolous, not well grounded in fact and not warranted by existing law.
Plaintiffs' Motions are rambling, confusing and nonspecific and no precise relief has been
requested. Moreover, the claims made by Plaintiffs' Motions are not supported by fact or law.
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PIaintiffs have failed to provide either affidavits, depositions or discovery responses that show there
is no genuine issue of material fact as to any of Plaintiffs' Motions. As a matter of law and given
this record, Plaintiffs are not entitled to judgment on any of Plaintiffs' Motions.
11. STANDARD FOR SUMMARY JUDGMENT.
Summaryjudgment should be granted "if the pleadings, depositions, and admissions on file,
together with the affidavits, if any, show that there is no genuine issue as to any material fact and
that the moving party is entitled to a judgment as a matter of law." Orthman v. Idaho Power Co.,
130 Idaho 597,600,944 P.2d 1360,1363 (citing Smith v. Meridian Joint School District No. 2, 128
Idaho 714,718,918 P2d 583,587, (citing to I.R.C.P. 56(c))). The court should liberally construe
the record in favor of the party opposing the motion and "draw all reasonable inferences and
conclusions in that party's favor." Id. (citing Friel v. Boise City Hous. Auth., 126 Idaho 484, 485,
887 P.2d 29, 30 (1994)).
"The burden of establishing the absence of a genuine issue of material fact rests at all times
with the party moving for summary judgment." Id. at 7 19 (citing Tingley v. Harrison, 125 Idaho
86, 89, 867 P.2d 960,963 (1994)). To meet its burden, "the moving party must challenge in its
motion and establish through evidence the absence of any genuine issue of material fact on an
element of the nonmoving party's case." Id. (citing Thompson v. Idaho Ins. Agency, Inc., 126 Idaho

The nonmoving party does not bear the burden of responding to any element of the case
about which the moving party does not challenge or does not present evidence establiskrng the
absence of a genuine issue of material fact. Id. Likewise, "the nonmoving party is not required to
respond with supporting evidence" when the moving party fails to challenge or to present evidence
on an element or issue. Id. 'When the moving party challenges an element on the basis that no
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genuine issue of material fact exists, then the burden shfts to the nonmoving party to present
sufficient evidence to create a genuine issue of fact. Id. (citing Tingley, 125 Idaho at 90, 867 P.2d at
964). Summary judgment must be denied if reasonable persons could reach differing conclusions or
draw conflicting inferences fi-om the evidence. Id. (citing Harris v. Department of Health &
Welfare, 123 Idaho 295,298 847 P.2d 1156, 1159 (1992)).
111. THERE ARE GENUINE ISSUES OF MATERIAL FACT AS TO WHETHER
DEFENDANT NORTH LATAH COUNTY HIGHWAY DISTRICT HAS
UNDERTAKEN ACTIVITY OUTSIDE THE JURISDICTION THE DISTRICT
LAWFULLY EXERCISES OVER CAMPS CANYON ROAD.
3.1 Nullification Motion.
Plaintiffs make a novel but wholly, factually and legally, unsupported and frivolous
argument, that the 1996 alteration of Camps Canyon Road nullifies "the establishment of the Camps
Canyon right of way." Nullification Motion, pp. 1 and 2. Not one of the legal authorities cited by
Plaintiffs supports this far-fetched conclusion, and this total misunderstanding of the law and the
District's rights in and to Camps Canyon Road continues to misguide Plaintiffs in their errant
journey through this Court.
It is interesting that Plaintiffs have cited to Meseivey v. Gulliford, 14 Idaho 133,93 P.780
(1908) as support for their nullification claim. Meseivey is the seminal Idaho case on the
establishment and scope of public highway and, as such, supports Defendants' position in this case
in all regards.
Pertinent facts regarding the establishment, location and width of Camps Canyon Road are
presented in the contemporaneously filed Affidavit of Orland Arneberg ("Arneberg Affidavit"),
Affidavit of Dan Payne ("Payne Affidavit") and Affidavit of Dan Carscallen ("Carscallen
Affidavit"), as follows:
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1) Camps Canyon Road was established as a public highway through public use prior to
1930, has retained its status to the present as a public highway under jurisdiction of the
District and is shown as a public lughway the official map of the District's highway
system pursuant to Idaho Code Section 40-202(1). Arneberg Affidavit, par. 5 and 7;
Carscallen Affidavit, par. 3 and 4; Payne Affidavit, par. 2 and 4.

2) Although improved over the years, Camps Canyon Road follows the same approximate
centerline now that it has since the early 1930's. Arneberg Affidavit, par. 8; Payne
Affidavit, par. 8.
3) The District widened the traveled surface of Camps Canyon Road on its northerly side
by approximately 4 feet to its approximate present width, which is now owned by
Plaintiffs but which was owned by Plaintiffs' predecessor in interest at the time, in 1996
to improve road safety. Payne Affidavit, par. 5.
4) The District widened the traveled surface of Camps Canyon Road on its southerly side
(the side opposite Plaintiffs' real property) in 2005 and 2006 by approximately 4 feet to
improve road drainage and safety. Payne Affidavit, par. 6.
5) After the District's improvements in 2006, the traveled surface of Camps Canyon Road
does not exceed approximately 23 % feet in width in the general vicinity of Plaintiffs'
real property at issue in this litigation and averages approximately 21 feet in width in
that same stretch. Payne Affidavit, par. 7.
6) In addition to using and maintaining the traveled surface of Camps Canyon Road and in
order to properly grade and drain the road for safe public travel, the District must
maintain the cut slope, which is the southerly side of Camps Canyon Road in the
vicinity of Plaintiffs' property and the ditch and culvert on that southerly side beneath
DEFENDANTS' ANSWERING BRIEF TO PLAINTIFFS' MOTIONS FOR PARTIAL
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the cut slope, and the District must utilize the fill slope, which is the northerly side of
Camps Canyon Road in the vicinity of Plaintiffs' real property, for structural support for
the traveled surface of the road and for snow removal and storage in winter months.
Payne Affidavit, par. 9.
7) A minimum 50 foot width is reasonably necessary to properly maintain a public
highway in rural Latah County that is safe and reasonably convenient for the public.
Payne Affidavit, par. 10.
8) The entire stretch of Camps Canyon Road used by the District for public highway
purposes in the vicinity of Plaintiffs' real property, including cut slope to fill slope lies
within a 50 foot wide right-of-way.
The minimum width of public highways established by user in Idaho has been 50 feet since
1887. Meseivey, supra at 784; Idaho Code Section 40-23 12. The only exception to this
requirement was for those highways "consisting of a less width at the date of enactment" of Section
932, Rev. St. 1887, in 1887. Mesewey, supra. The present day statute maintains that exception.
Idaho Code Section 40-23 12 (". ..except those of a lesser width presently existing.. ..") Idaho law
also provides that all highways "may be as wide as required for proper construction and
maintenance in the discretion of the authority in charge of the construction and maintenance. Id.

In support of their proposition that the District's easement should be strictly limited to
"identical strip of land" over which the right is claimed, Plaintiffs cite several cases concerned with
prescriptive easements acquired by private parties. Those cases citing the general rule are
inapposite. See Bentel v. County of Bannock, 104 Idaho 130,656 P.2d 1383 (1983) at 133. In
Bentel, a case that focused on the right to install utilities beneath the surface area of a public road,
the Idaho Supreme Court, relying on Mesewey, rejected the argument "that public prescriptive
DEFENDANTS' ANSWERING BRIEF TO PLAINTIFFS' MOTIONS FOR PARTIAL
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easements should be construed as narrowly as private prescriptive easements." Id. The Court cited
approvingly from Mesewey, for its holding that a 50 foot easement will be upheld because
"common experience shows that width [is] no more than sufficient for the proper keeping up and
repair of roads generally." Bentel, supra, at 133, citing Mesewey, supra at 148.
Mesewey fkrther addressed the rights inherent in a highway established by user, as is the
case with Camps Canyon Road, by approving for the proposition that "the right of the public is not
limited to the traveled part, but such user is evidence of a right in the public to use the whole tract as
a highway, by widening the traveled part or otherwise, as the increased travel and the exigencies of
the public may require.. .." Mesewey, supra at 784, citing Burrows v. Gziest, 5 Utah 91, 12 P.847.
Mesewey further held that "the right acquired by prescription carries with it such width as is
reasonably necessary for the reasonable convenience of the traveling public.. .." Id. at 785. The
Mesewey Court, too, stated that "it must be borne in mind that the statute fixes the width of
highways at not less than 50 feet, and common experience shows that width no more than sufficient
for the proper keeping up and repair of roads generally. Id.
Applying the statement of facts above to the public highway law of Idaho results (i) at least
in the conclusion that there is a genuine issue of material fact regarding any alteration of Camps
Canyon Road, much less one that would give rise to a nullification of the public user status of that
road, and (ii) at most the conclusion that the District has acted entirely within its legal authority in
all matters pertaining to is jurisdiction over Camps Canyon Road. Since the establishment of
Camps Canyon Road as a public highway by user sometime prior to the early 1 9 3 0 ' ~the
~ District,
and its predecessor entities, have not used or occupied more area than the minimum 50 foot width
mandated by Idaho law. Plaintiffs have offered no evidence to the contrary and, therefore,
Plaintiffs' Nullification Motion must be denied.
DEFENDANTS' ANSWERING BRIEF TO PLAINTIFFS' MOTIONS FOR PARTIAL
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3.2 Operating Procedures Motion.
Defendants incorporate Section 3.1 of this Answering Brief in its entirety in response to the
Operating Procedures Motion. Plaintiffs' entire argument is premised on an assumption, which
Plaintiffs have failed to support factually on this record, that the District has overstepped its
boundaries and, in doing so, left Plaintiffs without procedural safeguards to prevent a predeprivation
loss of property rights. As there is, at the least, a genuine issue of fact as to whether the District has
overstepped any boundaries, this Motion must fail as Plaintiffs have not shown any cause to claim a
deprivation of their rights.
This Motion must also fail because Idaho Code 5 40-203 A provides a predeprivation
process that allows any property owner within the District system, a right "to initiate public
proceedings to validate a highway or public right-of-way" if the "location of the highway.. . cannot
be accurately determined due to numerous allegations of the highway.. .." among other provisions.
Idaho Code $ 40-203 A(1). T h s statute speaks directly to Plaintiffs' circumstances, yet, as this
Court has previously been advised through a declaratory judgment filed by Plaintiffs, Plaintiffs
elected not to avail themselves of this "predeprivation" remedy that Idaho law provides.
Again, as with the Nullification Motion, Plaintiffs' legal theory and support is misguided.
The District's policy for improving public hghways under its jurisdiction is based on Idaho Code
540-2312 and the holdings of _Meseweyand its progeny. The District is well within its legal rights
to widen a road without holding a public hearing when that activity occurs within the area of the
District's public right-of-way. Plaintiffs fail to accept or understand that the District is empowered
under law to improve and even widen public highways so long as it does not exceed, under usual
circumstances, the lawful 50 foot width of that highway. Plaintiffs' failure to accept or understand
has resulted in a need to grasp at procedural "straws" such as are presented with this motion. The
DEFENDANTS' ANSWERING BRIEF TO PLAINTIFFS' MOTIONS FOR PARTIAL
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cases cited by Plaintiffs primarily center on the deprivations of personal rights or fi-eedoms visited
by government on unsuspecting citizens otherwise powerless to act. Even under those
circumstances, the courts have been reticent to apply a broad stroke requiring a hearing before every
deprivation of a person's rights. See Matthews v. Eldridge, 424 U.S. 3 19 , 335 (1976); see also
Goldberg v. Kelly, 397 U.S. 254,268-9 (1970). The Matthews and Goldberg cases illustrate that
the degree of potential deprivation that may be caused by a particular decision is a factor in
assessing the validity of the process, as is the fairness and reliability of the process and the probably
value, if any, of the additional procedural safeguards. Id. A final factor in striking the appropriate
due process is the LLpublic
interest." This includes the administrative burden and other societal costs
that would be associated with requiring, as a matter of constitutional right, an evidentiary hearing
upon demand in all cases.. .." Matthews, supra at 347. The administrative costs to the District in
matters such as the instant case would outweigh any safeguard. Moreover, this case is unique in the
District's history which is evidence that t h ~ alleged
s
problem does not need additional safeguards.
See Arneberg Affidavit, par. 10.
Therefore, given that Plaintiffs have not shown a deprivation, have an available
predeprivation remedy, and have not shown that a hearing is warranted under the due process
considerations of this case, this Motion must be denied.
3.3 4 1983 Motion.
Defendants incorporate Sections 3.1 and 3.2 of this Answering Brief in its entirety in
response to the 5 1983 Motion. This Motion appears to be a rehash of the Operating Procedures
Motion within a different cloth and adding mention of a certain driveway permit issue. Again,
Plaintiffs have not shown a violation of their constitutional property rights, and the District has
shown that the District has acted within its lawful authority in all matters pertaining to Camps
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Canyon Road. At a minimum, there are genuine issues of material fact that preclude issuance of a
summaryjudgment in regard to this Motion.
As to the driveway permit, foreman Dan Payne took reasonable and appropriate actions to
verif-l that the permit issued to Plaintiffs' across-the-road neighbors, the Wagners, for a driveway
access was located on the Wagners' property.
Due process does not require a hearing for the issuance of driveway permits as Plaintiffs
assert. See Matthews, supra. The absurdity of the claim of Plaintiffs 5 1983 Motion is well
illustrated by this example.
IV. CONCLUSION.
Defendants respecthlly request that Plaintiffs' Motions be denied.
MOTION TO STRIKE.
Defendants move under Rule 56(e) I.R.C.P. to strike all those unattested factual assertions
set forth in Plaintiffs' Memorandum in Support of the 5 1983 Motion on pages 2 - 5.
MOTION FOR ATTORNEY FEES.
Defendants move under Rule I l(a)(l) I.R.C.P. and Idaho Code Section 12-123 for an award
of their attorney fees incurred in answering Plaintiffs' Motions for the reasons that said Motions
were not grounded in fact and warranted by existing law and caused unnecessary expense in the cost
of this litigation.
Dated t h s 4th day of November, 2008.
RONALD J. LANDECK, P.C.

By:
~onalcf
J. Landeck
~ t t o m i y for
s Defendants
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CERTIFICATE OF SERVICE
I hereby certify that on this 4th day of November, 2008, I caused a true and correct copy of
this document to be served on the following individual in the manner indicated below:

DON HALVORSON
CHARLOTTE HALVORSON
1290 AMERICAN RIDGE ROAD
ISENDRICK, IDAHO 83537

[ XI U.S. Mail
[ 1 Federal Express Standard Overnight Mail
[ ] FAX (208) 322-4486
[ ] Hand Delivery

Rona d J. Landeck
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RONALD J. LANDECK, ISB No. 3001
RONALD J. LANDECK, P.C.
693 Styner Avenue, Suite 9
P.O. Box 9344
Moscow, ID 83843
(208) 883-1505
FAX (208) 883-4593
Attorneys for Defendants
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAIC-IO, LN AND FOR THE COUNTY OF LATAH
DON & CWARLOTTE HALVORSON
(Husband and Wife),
Plaintiffs,

1
) Case No. CV 2008-180

1

)
)
)
vs.
)
)
NORTH LATAN COUNTY HIGHWAY
DISTRICT; BOARD OF COMMISSIONERS FOR )
THE NORTH LATAIS COUNTY HIGHWAY
)
DISTRICT, ORLAND ARNEBERG, RICHARD
)
HANSEN, SHERMAN CLYDE, in their individual )
capacities; DAN PAYNE, in his official capacity and )

in his individual capacity,
Defendants.

AFFIDAVIT OF DAN PAYNE IN
OPPOSITION TO PLAINTIFFS'
MOTIONS FOR PARTIALY-S
JUDGMENT FILED SEPTEMBER 19,
OCTOBER 6 AND OCTOBER 21,2008

1
1
)

STATE OF IDAHO )
County of Latah

) ss.
)

Dan Payne, upon oath, deposes and says:
1. I am a Defendant in this matter, am over eighteen (18) years of age and make this
affidavit upon my personal knowledge.
AFFIDAVIT OF DAN PAYNE IN OPPOSITION TO P L M I F F S ' MOTIONS FOR PARTIAL
S U h W Y JUDGMENT FILED SEPTEMBER 19, OCTOBER 6 AND OCTOBER 21,2008 -- 1
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2. I have been employed by Defendant North Latah County Highway District

("District") since 1974 and District foreman since 1994. Since 1974, my duties for District
foreman have included maintaining and improving projects on Camps Canyon Road with the
primary difference being that, as foreman, I oversee and supervise the District's work instead of
doing it.

3. I have personal knowledge of the location of Camps Canyon Road and practically all,
if not all, of the maintenance and improvement work that has been undertaken by the District on
Camps Canyon Road since 1974.
4. At least since 1974, the District has maintained Camps Canyon Road as needed by
grading and/or adding gravel.
5. In 1996, to improve road safety for increased public, vehicular traffic, the District
widened the traveled surface of Camps Canyon Road on the north side (the side then owned by
Plaintiffs' predecessor in interest to Plaintiffs" real property) by approximately 4 feet to its
approximate present width by hauling in fill dirt from a ditch cleaning project nearby and
grading that dirt and adding some gravel onto the road surface, and the District installed a culvert
and covered the exposed bedrock in the road with fill dirt.
6. In 2005 and 2006, to improve road safety for increased public vehicular traffic, the
District widened the traveled surface of Camps Canyon Road on its southerly side (the side
opposite Halvorsons' real property) by drilling and blasting bedrock, adding gravel to level the
road surface, sloping and seeding the banks on that side, extending the culvert under the road by
approximately four feet (4') and improving the ditch on that southerly side of the road.
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7. After the District's improvements in 2006, the traveled surface of Camps Canyon
Road does not exceed approximately 23 1/2 feet in width in the general vicinity of Plaintiffs' real
property and averages approximately 21 feet in width in that stretch.
8. Camps Canyon Road follows the same approximate centerline now that it did when I

began work for the District in 1974.
9. In addition to using and maintaining the traveled surface of Camps Canyon Road and

in order to properly grade and drain the road for safe public travel, the District must maintain the
cut slope, which is the southerly side of Camps Canyon Road in the vicinity of Plaintiffs'
property and the ditch and culvert on that southerly side beneath the cut slope, aid the District
must utilize the fill slope, which is the northerly side of Camps Canyon Road in the vicinity of
Plaintiffs' real property, for structural support for the traveled surface of the road and for snow
removal and storage in winter months.
10. Absent special circumstances, which are not applicable in this case, such as when the
District has been deeded a public right-of-way less than fifty feet wide or when an improvement
predated the establishment of the public road, the District's public road maintenance and
improvement activities are undertaken based upon Idaho law that states a public highway shall
be not less than fifty (50) feet wide. In my opinion, this minimum width is reasonably necessary
to properly maintain a public highway in rural Latah County that is safe and reasonably
convenient for the public.
11. The entire stretch of Camps Canyon Road in the vicinity of Plaintiffs' real property
used by the District for public highway purposes as described in paragraph 9 above lies withm
the District's minimum fifty (50') wide right-of-way.
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12. Sometime after 1996, Plaintiffs constructed a fence on the steep hillside on the full
(northerly) slope adjacent to the traveled surface of Camps Canyon Road and, in places, within
fifteen feet (15') of the centerline of Camps Canyon Road. While the fence does not interfere
with the public traffic on the traveled surface of Camps Canyon Road, the District's maintenance
activities, primarily grading and snow removal, are affected by the fence's placement. That is,
given the steepness of the slope on Plaintiffs' property, it is virtually impossible to properly
maintain Camps Canyon Road without some gravel or snow reaching Plaintiffs' fence. Plaintiffs
have failed to remove or reconstruct the fence outside of the District's right-of-way and, in fact,
Plaintiffs have now used their placement of the fence to support their claim that the District has
damaged and trespassed upon their property. To the contrary, the District has been diligent in its
efforts to avoid causing any damage to Plaintiffs' misplaced fence or their property.
13. The above statements are true and correct to the best of my knowledge and belief.

Dated this 4th day of November, 2008.

SUBSCRPBED AND SWORN TO before me this 4th day of November, 2008.

,
---
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,
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'%L?-J'

NOTARY PUBLIC for the State of Idaho
i?/S
My comnlission expires: 5 - / 7--A
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CERTIFICATE OF SERVICE
I hereby certify that on this 4th day of November, 2008,I caused a true and correct copy of
this document to be served on the following individual in the manner indicated below:
DON HALVORSON
CHARLOTTE HALVORSON
1290 AMERICAN RIDGE ROAD
KENDRICK, IDAHO 83537

[ XI U.S. Mail
[ ] Federal Express Standard Overnight Mail
[ ] FAX (208) 322-4486
[ 1 Hand Delivery

"r

Ron d J. Landeck
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RONALD J. LANDECK, ISB No. 3001
RONALD J. LANDECK, P.C.
693 Styner Avenue, Suite 9
P.O. Box 9344
Moscow, ID 83843
(208) 883-1505
FAX (208) 883-4593
Attorneys for Defendants

IN THE DISTRICT COURT OF THE SECOND JUDICIAL, DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH
DON & CHARLOTTE HALVORSON
(Husband and Wife),

)
) Case No. CV 2008-180

1

Plaintiffs,

)
)
vs.
)
)
NORTH LATAH COUNTY HIGHWAY
)
DISTRICT; BOARD OF COMMISSIONERS FOR )
THE NORTH LATAH COUNTY HIGHWAY
)
DISTRICT, ORLAND ARNEBERG, RICHARD
)
HANSEN, SHERMAN CLYDE, in their individual )
capacities; DAN PAYNE, in his official capacity and )

AFFIDAVIT OF DAN CARSCALLEN IN
OPPOSITION TO PLAINTIFFS7
MOTIONS FOR PARTLAL SUMMARY
JUDGMENT FILED SEPTEMBER 19,
OCTOBER 6 AND OCTOBER 21,2008

1

in his individual capacity,

)

Defendants.

1

STATE OF IDAHO )
County of Latah

) ss.
)

Dan Carscallen, upon oath, deposes and says:
1. I am over eighteen (18) years of age and make this affidavit upon my personal
knowledge.
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FOR PARTIAL, SUMMARY JUDGMENT FEED SEPTEMBER 19, OCTOBER 6 AND
OCTOBER 2 1,2008 -- 1
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2. I am the Secretary of the North Latah County Highway District ("'District") and, as
such, custodian of and responsible for the District's official records.

3. Included in the District's records is the official map of the District's highway system
showing the general location of each public highway within the District's jurisdiction.
Following public hearing and adoption by the District's Commissioners pursuant to Idaho Code
Section 40-202(1), this official map was recorded under Instrument No. 356157, records of Latah
County, Idaho, on November 18, 1986. Camps Canyon Road, including the portion thereof that
is at issue in this litigation, has been shown on the District's official map as a public highway
under jurisdiction of the District from its adoption to the present.
4. Based upon review of the District's records "whichreveal that neither the District nor
Latah County ever received a deed to Camps Canyon Road, it is my opinion that Camps Canyon
Road was established as a public highway through public use.
5. The above statements are true and correct to the best of my knowledge and belief.
Dated this 4th day of November, 2008.

SUBSCRIBED AND SWORN TO before me this 4th day of November, 2008.

NOTARY PUBLIC for the State of Idaho
My commission expires: 3- 1 7-,;! a / 3
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CERTIFICATE OF SERVICE

I hereby certify that on this 4th day of November, 2008, I caused a true and correct copy of
this document to be served on the following individual in the manner indicated below:
[ U.S. Mail
[ ] Federal Express Standard Overnight Mail
[ ] FAX (208) 322-4486
[ ] Hand Delivery

DON HALVORSON
CHARLOTTE HALVORSON
1290 AMERICAN RIDGE ROAD
KENDRICK, IDAHO 83537
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R nald 5. Landeck
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RONALD J. LANDECK, ISB No. 300 1
RONALD J. LANDECR, P.C.
693 Styner Avenue, Suite 9
P.O. Box 9344
Moscow, ID 83843
(208) 883-1505
FAX (208) 883-4593
Attorneys for Defendants

IN THE DISTIUCT COURT OF THE SECOND JUDICLAZ, DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH
DON & CHARLOTTE HALVORSON
(Husband and Wife),

)
) Case No. CV 2008-180

1
Plaintiffs,

) AFFIDAVIT OF ORLAND ARNEBERG
) I
NOPPOSITION TO PLAINTIFFS'

) MOTIONS FOR PARTLAL SUMMARY
) SUDGMENT FILED SEPTEMBER 19,
) OCTOBER 6 AND OCTOBER 21,2008
NORTH LATAH COUNTY HIGHWAY
DISTRICT; BOARD OF COMMISSIONERS FOR )
Tm NORTH LATAH COUNTY HIGHWAY
)
DISTRICT, ORLAND ARNEBERG, RICHARD
)
HANSEN, SHERMAN CLYDE, in their individual )
capacities; DAN PAYNE, in his official capacity and )

VS.

in his individual capacity,
Defendants.

1
1
1

STATE OF IDAHO )
County of Latah

) ss.
)

Orland Arneberg, upon oath, deposes and says:
1. I am a Defendant in this matter, am over eighteen (18) years of age and make this
affidavit upon my personal knowledge.
AFFIDAVIT OF OF3,AND ARNEBERG IN OPPOSITION TO PLAINTIFFS' MOTIONS
FOR PARTIAL SUMMARY SUI>Gh.IENTFILED SEPTEMBER 19, OCTOBER 6 AND
OCTOBER 2 1,2008 -- 1
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2. I have lived on Little Bear Ridge Road in the vicinity of Camps Canyon Road since
my birth in 1926.
3. I remember traveling by automobile on Camps Canyon Road with my parents from
about the age of four between Little Bear Ridge Road and Burnt Ridge Road which passes
through or near the real property owned by Plaintiffs Kalvorson that is at issue in this matter.
4. In the 193OYs,when I was a student at the Little Bear Ridge grade school located on
Little Bear Ridge near its intersection with Carnps Canyon Road, I oftentimes sledded down
Camps Canyon Road with friends during the winter months, weather permitting.
5. I have traveled frequently by motor vehicle on Carnps Canyon Road in the area of the
Ha1vorsons7real property every year since 1930 and observed other members of the public
routinely using Camps Canyon Road during that time period.
6. I have been a North Latah County Highway District ("District") Commissioner since

the late 1970's and have served as Chairman of the District's Board of Commissioners for
approximately 24 years.
7. Camps Canyon Road is a public highway under the jurisdiction of the North Latah
County Highway District. It is my belief that Camps Canyon Road was established as a public
highway through public use prior to 1930.
8. Although improved by the District over many years, Camps Canyon Road follows

the same approximate centerline now that it did when I first traveled it in the early 1930's.
9. Throughout my term as a District Commissioner, the District and its employees have

made every reasonable effort to undertake all public highway improvements and maintenance
activities on public highways within the District's jurisdiction, including those established
through public use, within a fifty-foot right-of-way prescribed by Idaho law.

AFFIDAVIT OF ORLAXTD ARNEBERG IN OPPOSITION TO PLAINTIFFS' MOTIONS
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10. As a convenience to property owners, the District and its employees make every
'

reasonable effort to communicate with affected property owners regarding improvements to
public highways within the District's highway system prior to undertaking those improvement
projects. Halvorsons' Complaint is the first the District has received from a property owner
since I became a District Commissioner which complains that the District took the property
owner's property without due process of law.

11. The above statements are true and correct to the best of my knowledge and belief.
Dated this 4th day of November, 2008.

,if.

LL-4-

Orland Arneberg
SUBSCRIE3ED AND SWORN TO before me this 4th day of November, 2008.
%
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N O T A ~ YPUBLIC "forthe State of Idaho
My commission expires: 3-I -7 --3 r ls"
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I hereby certify that on this 4th day of November, 2008, I caused a true and correct copy of
this document to be served on the following individual in the manner indicated below:

DON HALVORSON
CHARLOTTE HALVORSON
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RONALD J. LANDECK, ISB No. 300 1
RONALD J. LANDECK, P.C.
693 Styner Avenue, Suite 9
P.O. Box 9344
Moscow, ID 83843
(208) 883-1505
FAX (208) 883-4593
Attorneys for Defendants
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH
DON & CHAIUOTTE HALVORSON
(Husband and Wife),
Plaintiffs,

)
) Case No. CV 2008-180

1

)
)
)
VS.
)
NORTH LATAH COUNTY HIGHWAY
)
DISTRICT; BOARD OF COMMISSIONERS FOR )

DEFENDANTS' FIRST RECORD
SUPPLEMENT IN OPPOSITION TO
PLAINTIFFS' MOTIONS FOR PARTIAL
SUMMARY .JUDGMENT FILED
SEPTEMBER 19, OCTOBER 6 AND
OCTOBER 2 1,2008

THE NORTH LATAE-I COUNTY HIGHWAY
DISTRICT, ORLAND ARNEBERG, RICHARD
)
HANSEN, SHERMAN CLYDE, in their individual )
capacities; DAN PAYNE, in his official capacity and )
in his individual capacity,
1
Defendants.

1
1

STATE OF IDAHO )
) ss.

County of Latah
Ronald J. Landeck, being first duly sworn on oath, deposes and says:

DEFENDANTS' FIRST RECORD SUPPLEMENT IN OPPOSITION TO PLAINTIFFS'
MOTIONS FOR PARTIAL SUMMARY JUDGMENT FILED SEPTEMBER 19, OCTOBER 6
AND OCTOBER 2 1,2008-- 1
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I. I am.counsel for all Defendants ("Defendants") and hereby submit Defendants' First
Record Supplement in Opposition to Plaintiffs' Motions for Partial Summary Judgment filed
September 19, October 6 , and October 21,2008.
2. Attached hereto with reference to the corresponding number below are true and correct
copies of portions of those discovery responses identified below that have been served on Plaintiffs
in response to corresponding discovery requests, as follows:
2.1 Defendants' Responses to Plaintiffs' Second Interrogatories (Payne):
Plaintiffs' Second Interrogatories 5.
Response to Second Interrogatories 5.
2.2 Defendants' Responses to Plaintiffs' Second Interrogatories (Payne):
Plaintiffs' Second Interrogatories 12.
Response to Second Interrogatories 12.
2.3 Defendants' Responses to Plaintiffs' Second Interrogatories (Payne):
Plaintiffs' Second Interrogatories 22.
Response to Second Interrogatories 22.
2.4 Defendants' Responses to Plaintiffs' Second Interrogatories (Payne):
Plaintiffs' Second Interrogatories 28.
Response to Second Interrogatories 28.
2,5 Defendants' Responses to Plaintiffs' First Request for Admissions (Payne):
Plaintiffs' Request for Admission No 13.
Response to Request for Admission No 13.

The above statements are true and correct to the best of my knowledge and belief
Dated this 4th day of November, 2008$-,.
I

nald J. Landeck
DEFEhWANTS' FIRST RECORD SUPPLEMENT IN OPPOSITION TO PLAINTIFFS'
h4OTIONS FOR PARTIAL SUMMARY JUDGMENT FILED SEPTEMBER 19, OCTOBER 6
AND OCTOBER 2 1,2008-- 2
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Subscribed and sworn to before me this 4th day of November, 2008.

My commission expires

2 -/ 7 -2
/3

CERTIFICATE OF SERVICE
I hereby certify that on this 4th day of November, 2008, I caused a true and correct copy of
this document to be served on the following individual in the manner indicated below:

DON HALVORSON
CHARLOTTE HALVORSON
1290 AMERICAN RIDGE ROAD
KENDRICK, IDAHO 83537

[ XI U.S. Mail
[ ] Federal Express Standard Overnight Mail
[ ] FAX (208) 322-4486
[ ] Hand Delivery

~ o n a l d tLandeck
~.

DEFENDANTS' FIRST RECORD SUPPLEMENT IN OPPOSITION TO PLAINTIFFS'
MOTIONS FOR PARTIAL SUMh4ARY JUDGMENT FILED SEPTEMBER 19, OCTOBER 6
AND OCTOBER 2 1,2008-- 3
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Item No. 2.1

PLAINTIFFS' SECOND INTERROGATORIES 5. Please state the steps you took to
insure that no private property was taken in 2006 in the changes, alterations, straightening, and 01
widening of CCR in the vicinity of the 311- acre parcel?

RESPONSE TO PLAINTIFFS' SECOND INTERROGATORIES 5.
The District, through its foreman, determined that said construction in 2006 was within
the 50-foot prescriptive width of CCR. In addition, adjacent property owner Robert Wagner told
District Foreman Dan Payne to do whatever was needed to accomplish the widening of the CCR
by approximately four feet on Mr. ?Vagner's side of CCR.

PLAINTIFFS' SECOND INTERROGATORIES 6. When did you first become
aware of a property line dispute between the Wagners and Plaintiffs in the vicinity of the 3+/acre parcel?

RESPONSE TO PLAINTIFFS' SECOND INTERROGATORIES 6.
In Spring 2006 Robert Wagner informed District Foreman Dan Payne that Don
Halvorson does not agree that Mr. Wagner's driveway approach is located wholly on Wagners'
property. The District Commissioners first became aware of the dispute when Mr. Halvorson
attended a meeting in Spring 2006 to ask that the District perform a survey of the
HalvorsodWagner property lines.

PLAINTIFFS' SECOND INTERROGATORIES 7. When did you issue the first
driveway access permit to the Wagners?

RESPONSE TO PLAINTIFFS' SECOND INTERROGATORIES 7.
On information and belief, during Spring 2006.

PLAINTIFFS' SECOND INTERROGATORIES 8. When did you take final action on
the first Wagner driveway access permit (Latah County Building department shows record of
you signing off on the question of road access for the Wagners' building permit in March 2006)?

DEFENDANT'S RESPONSES TO PLAINTIFFS' SECOND INTERROGATORIES
( P A n i E ) -- 4

Item No. 2.2

(b) On information and belief, to avoid conflict with Halvorsons over the location of the

Wagners' driveway.

PLAINTIFFS SECOND INTERROGATORIES 12. What steps did you take to
ascertain the facts of Plaintiffs' allegation that the Wagners' first driveway access permit was
violating the law, that is, trespassing before the 4/12/2006 NLCHD regular meeting?

RESPONSE TO PLAINTIFFS' SECOND INTERROGATORIES 12:
Dan Payne measured a distance of 699 feet along CCR, which measurement was part of
Wagners' deed as the point of commencement of Wagners' real property, from the point where
Halvorsons' purported property line fence intersected CCR. Dan Payne determined based upon
these observations that the location of the Wagners' first driveway was within Wagners'
property.

PLAINTIFFS SECOND INTERROGATORIES 12.12""#121: What steps did you
take to ascertain the facts of Plaintiffs' allegation that the Wagners' first driveway access permit
was not violating the law, that is, trespassing after the 4/12/2006 NLCHD regular meeting?

RESPONSE TO PLAINTIFFS' SECOND INTERROGATORIES 12. fznd#12f:
None other than those previously taken as stated in Response to Plaintiffs' Second
Interrogatories 12.

x
What
.
steps did you take to
ascertain the facts of Plaintiffs' allegation that the Wagners' first driveway access perrnit was not
violating the law, that is, trespassing after the completion of Plaintiffs' survey?

RESPONSE TO PLAINTIFFS' SECOND INTERROGATORIES 13.
None other than those previously taken as stated in Response to Plaintiffs' Second
Interrogatories 12 [2nd# 121.

DEFENDANT'S RESPONSES TO PLAINTIFFS' SECOND INTERROGATONES
(PAYNE) -- 6

Item No. 2.3

(b) See Responses to Plaintiffs' Second Interrogatories 12 - 19. Ultimately, Wagners'
first driveway permit was i~npliedlyrevolted when the second permit was issued.
(c) No coinpelling information had been presented by Plaintiffs.
(d) Object to the form of the question as argumentative. The NLCHD acts under Ida110
law regarding driveway access permits and the revocation thereof.
(e) See Responses to Plaintiffs' Second Interrogatories 12 - 19.
(f) See Responses to Plaintiffs' Second Interrogatories 12 - 19.

PLAINTIFFS' SECOND INTERROGATOEUES 22. In the application of law to fact,
including any and all substantiating data available or known and the location of this data, please
state any changes in CCR in the vicinity of the 3+/- acre parcel after May 3 1, 1996 to present in
the legal established:
a. Width;
b. Location;
c. Nature.

RESPONSE TO PLAINTIFFS' SECOND INTERROGATORIES 22.
To the best of my information and belief, CCR was widened with surplus material from
ditching activities on Little Bear Ridge Road in the area above Plaintiffs' corrals in 1996.
Several trees were removed on Plaintiffs' property with Plaintiffs' permission. In 2005 and 2006
enough additional fill material was used to widen CCR and install a culvert on the Wagners' side
of the road by approximately four feet. This activity included drilling and blasting a boulder on
Wagners' side of the road. The road was widened slightly on Halvorsons' side of the road using
surplus material from ditching activities. Some of this information is detailed in Foreman's daily
calendar notes.

DEFENDANT'S RESPONSES TO PLAINTIFFS' SECOND NTERROGATORIES
(PAYNE) -- 1 1

Item No. 2.4

PLAINTIFFS' SECOND INTERROGATORIES 26. Did you give notice to Plaintiffs
that the NLCHD was planning to widen CCR in the vicinity of the 3+/- acre parcel in 2005?
RESPONSE TO PLAINTIFFS' SECOND INTERROGATORIES 26.
No.
PLAINTIFFS' SECOND INTERROGATORIES 27. Did you give notice to Plaintiffs
that the NLCFID was planning to widen CCR in the vicinity of the 3+/- acre parcel in 2006?
RESPONSE TO PLAINTIFFS' SECOND INTERROGATORIES 27.
No.
PLAINTIFFS' SECOND INTERROGATORIES 28. State in your own words the
circumstances of the covering of the separation between Plaintiffs' new fence (Defendants claim
Plaintiffs' reconstructed fence) and the traveled surface of the road (Defendants call this
separation between Plaintiffs' new fence and the traveled surface of CCR--Plaintiffs' call it the
buffer) (see Plaintiffs' First Request For Admissions Request For Admission No. 13) with dirt
and gravel and appearance of a new drainage ditch in the area to the northeast side of CCR in the
vicinity of the 3+/- acre parcel between the end of Plaintiffs' corral fence and for 50 feet to the
northeast of the corral fence, if this coverage with dirt and gravel is not and relocation of the
drainage ditch is not the work of the NLCHD and is not considered the supporting structure of
CCR, and the admission to the widening of CCR in the vicinity of the 3+/- acre parcel does not
inciucie any widening or changes iu CCR to the northcast side of the road (see Plzintiffs' First
Interrogatories Interrogatory No. 3); that is, that present width now is as it was at the end of the
widening of 1996, and that there was a 3 (Plaintiffs state this to be 5 to 10 feet between the right
of way, that is the roadbed and its supporting structures including ditches and Plaintiffs rebuilt
fence) to 10 foot separation between Plaintiffs' fence and the traveled surface of CCR, when and

DEFENDANT'S RESPONSES TO PLAINTIFFS' SECOND INTERROGATORIES
(PAYNE) -- 13

by whom was this change made, as the dirt and gravel now lay upon Plaintiffs' fence and the old
compaction roller that occupied that space is now pushed back into and onto the fence?

RESPONSE TO PLAINTIFFS9 SECOND INTERROGATORIES 28.
NLCHD's maintenance activities in this vicinity have included maintaining an existing
ditch, not a new drainage ditch, in an area to the northeast side of CCR in the vicinity set forth in
this interrogatory and normal maintenance activity. To the extent that any dirt and gravel now
lie upon Plaintiffs' fence, such is a result of the Plaintiffs placing the fence within the NLCHD
prescriptive right-of-way.

VEFUFICATION
STATE OF IDAHO

)
) ss.

County of Latah

1

Dan Payne, being first duly sworn on oath, deposes and says that he is a Defendant in the
above-entitled action; that he has read the foregoing Responses, and that the contents thereof are
true to the best of his information and belief.

SUBSCRIBED AND SWORN to before me this / q gday of

- ii
-j ,
j Up

->

NOTARY PUBLIC for Idaho.
My comission expires:
I

,2008.

I

DEFENDANT'S RESPONSES TO PLAINTIFFS' SECOND INTERROGATONES
(PAYNE) -- 14

Item No. 2.5

RESPONSE:

Object to this request as it calls for a legal conclusion
REQUEST FOR ADMISSION NO. 12:

12.) The tine fence to the northeast of the 1996 alteration was reconstructed by the

Halvorsons in the spring of 1997.
RESPONSE:

Object to relevance of 1997 activity. Without waiver of objection: Denied. Halvorsons
constructed a new fence in 1997.

REQUEST FOR ADMISSION NO. 13:

13.) The Watvorscrns left a 5-10foot buffer (the buffer) between the northeast edge of
the 1996 reestablished road bed and the reconstructed fence line.
RESPONSE:

Object to relevance of 1997 activity. Object to the form of Request as the fence line was not
reconstructed. Object to Request as ambiguous as to when and where Halvorsons "left" a buffer,
Without waiver of objection: Denied, as there was a separation between three and ten feet between
traveled edge of CCR and fence when constructed in 1997
REQUEST FOR ADMISSION NO. 14:

f 4.) The buffer had not been granted to the NLCHD by Ed Swanson nor by the

Waivorsons. The bufTer remained in the possession of the Halvorsons.
RESPONSE:

Same objections as Request No. 14. Without waiver of objection: Admit only that no grant
was made by Swanson to NLCHD and, otherwise, denied.
REQUEST FOR ADMISSION NO. 15:

i5.) The buffer can only be obtained by the PaLCHD through the civil procedures ot

eminent domain.DEFENDANT'S RESPONSES TO P L M I F F ' S FIRST REQUEST FOR ADMSSIONS
(PAYNE) -- 6

Don Halvorson
1290 American Ridge Road
Kendrick, Idaho, 83537
(208) 289-5602
Plaintiff, Pro se

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH
Case No. CV 2008- 180

Don & Charlotte Halvorson (Husband and Wife)
Plaintiffs

)

PLAINTIFFS' FIRST

)

CERTIFICATION OF

Nortli Latah County Highway District; Board of

)

COMPLIANCE WITH I. R. C. P.

Coinmissioners for the North Latah County

j

RULE 37 (a)

VS.

Highway District, Orland Arneberg, Richard
Hansen, Sherman Clyde, in their Official

1

Capacities, and in their Individual Capacities;

1

Dan Payne, in his Official Capacity and in his
Individual Capacity

?

Defendants

1

CERTIFICATION OF COblPLIANCE WITH I.R.C.P. RULE 37(a)
Plaintiffs have tried, repeatedly and in good faith, to come to an accoinmodation with Defendants
and Defendants' Counsel. Plaintiffs I.,BTJ~
repeatedly sent Defendants Requests for Admissions
and interrogatories to ascertain Defendants' facts, opinions of facts and Defendants' application
of lawls to those facts and opinions of fact and discovery regarding matters, not privileged,
PLAINTIFFS' FIRST CERTIFICATION OF COlMPLIANCE WITH I. R. C. P. RULE 37 (a)
I
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which are relevant to the subject matter involved in the pending action, including the existence,
description, nature, custody, condition and location of books, documents, or other tangible
things and the identity and location of persons having knowledge of discoverable matter.
Defendants have asked for additional time in filing their responses and have been granted
additional time both by this Court (see Defendants' Ex Parte Application Or, Alternatively,
Motion And Brief To Enlarge Time To File Responsive Pleading To Plaintiffs' Complaint And
To Respond To Plaintiffs' Discovery Requests (March 20, 2008)) and by Plaintiffs (Defendants'
Counsel made telephone request of Plaintiffs to submit reply to Plaintiffs' Second Interrogatories
(Arneberg, Clyde, Hansen, and Payne)a few days late to go over answers with Defendants.).
Plaintiffs have requested Defendants in the manner of Requests for Admissions to set forth in an
accompanying Interrogatory the basis for their denial and/or less than unqualified admission.
DefendantsIDefendants' counsel have found this process too "cumbersome" and have refused to
answer. Plaintiffs have then once again brought forth a new set of interrogatories with the
objective of ascertaining the basis of Defendants' denials and or less than unqualified
admissions. In many instances Defendants purposely obfuscate the question or state in effect
they have no basis for their denial.
On September 5 , 2008 this Court, at telephonic conference set deadlines for the matters
of discovery and identifying expert witnesses, amongst others. Plaintiffs set out then to limit
such matter as necessary for trial by motiods for partial summary judgments and additional
requests for admission and interrogatories. Prior to filing the first Motion For Partial Summary
Judgment/Adjudication Of The Issue Of The Nullification Of The Original Prescriptive Right Of
Way, Plaintiffs called Defendants' counsel and asked him if he would look over the motion to
see if we could agree on the matter and avoid using up valuable Court time. He agreed to and
Plaintiffs submitted the draft of the motion. Defendants' counsel never responded: Plaintiffs
went ahead and filed the motion. On September 25,2008 Plaintiffs once again called
Defendants' counsel to request a meeting to discuss and facilitate the resolutions to the issues of
the requests for admission and interrogatories. Defendants' counsel agreed to a meeting at his
office at 10:OO am on 9/26/08, and requested that the parties discuss also the matters Defendants'
PLAINTIFFS' FIRST CERTIFICATION OF COh4PLIANCE WITH I. R. C. P. RULE 37 (a)
2
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counsel was having in scheduling his vacation time and in moving his office. The meeting took
place but was unproductive. Plaintiffs disclosed to Defendants' counsel that Plaintiffs
allegations refer to invalid policieslcustomslstandard operating procedures of Defendants andlor
the invalid application of those policieslcustomslstandard operating procedures and that the
interrogatories and requests for admissions were meant to ascertain the disputes in facts, opinions
of facts and the application of law to these facts and opinions of fact. Defendants' counsel took
an argumentative approach, chose to discuss his scheduling difficulties, and no resolution of the
issues of discovery were accomplished. The meeting ended with agreement of a submittal of
stipulations by each party to their desired goals-Plaintiffs'

goal of discovery and Defendants'

goal of rescheduling all matters around Defendants' counsel's schedule. On Monday morning
Plaintiffs drove (45 mile round trip) to town with their stipulations and gave them to Defendants'
counsel. Defendants' counsel did not have his stipulations ready and Plaintiffs agreed to return
in the evening to pick the stipulations up. Plaintiffs did so and awaited Defendants' counsel's
response. On Tuesday, late afternoon, Defendants' counsel's secretary called Plaintiffs to ask if
the stipulation for the rescheduling had been signed and sent. Plaintiffs informed Defendants'
counsel's secretary that Plaintiffs were awaiting Defendants' counsel's response to their
stipulations for discovery. The secretary informed Plaintiffs that she would inform Defendants'
counsel of the events. On Wednesday morning Plaintiffs received an angry call from Defendants
counsel in u-hich he insulted Plaintiffs' integrity by saying that Plaintiffs had reneged on some
sort of deal. Plaintiffs informed Defendants' counsel that Plaintiffs had requested the meeting to
discuss issues of discovery and that Defendants' counsel had added the discussion of
Defendants' scheduling difficulties with his life and career goals demands on his time. If
Defendants' counsel had no intention of consideration of the discovery goals of Plaintiffs, there
was no reason for the meeting, the discussion, or the submittal of stipulations by either party.
Defendants' counsel angrily hung up.
The sufficiency of answers and adequacy of responses to ascertaining facts, opinions of
fact and the applications of law to those facts and opinions of fact are relevant and material to the
present case. Plaintiffs believe further discussion with Defendants' Counsel will not be fruitful.
PLAINTIFFS' FIRST CERTIFICATION OF COMPLIANCE WITH I. R. C. P. RULE 37 (a)
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Defendants' counsel's apparent defense in the present matter is, in the opinion of Plaintiffs, to
prevent this case from being tried on its merits at any cost in any manner. Such determination by
Defendants' counsel is exploitive, manipulative and abusive of the process of discovery. Such
activities are exemplary of the weakness of Defendants' case and have led to an impasse. Such
impasse is not acceptable to Plaintiffs. Prior to the filing of present action by Plaintiffs the same
impasse existed in dealing with Defendants and Defendants' counsel and would have simply led
to an eventual loss to Plaiiitiffs as a matter of statutes of limitations. Plaintiffs have been dealing
with this stonewalling and lack of cooperation from Defendants and Defendants' counsel for
going on three years at great expense of time, money and effort. Defendants' counsel appears to
approach this matter as a game to be played, rather than justice served, and is determined to win
by nailing the doors to the stadium shut (no hearing, no final decision, and now no discovery and
no case). Plaintiffs request this Court to keep said doors open in the service of justice and in the
name of the democratic process.
On this lothDay of November, 2008.
RESPECTFULLY SUBMITTED,

k/uDon Halvorson

The above statements are true to the best of our knowledge.
Dated this lath day of November, 2008.

SUBSCRIBED AND SWO

;

My commission expires:

PLAINTIFFS' FIRST CERTIFICATION OF COMPLIANCE WITH I. R. C. P. RULE 37 (a)
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Charlotte Halvorson
SUBSCRIBED AND SWORN TO b

:

-*

CERTIFICATE OF SERVICE

1 hereby certify that on this idthday of November, 2008, I caused a true and correct copy
&#

of this document to be served on the following individual in the manner indicated below:
RONALD J. LANDECK
LANDECK, WESTBERG, JUDGE &
GRAHAM, P.A.
4 14 S. Jefferson
P.O. Box 9344

[ ] U.S. Mail
[ ] Federal Express Standard Overnight Mail
[ ] FAX (208) 883-4593

[x] Hand Delivery

Federal Express Standard Overnight Mail

Don Halvorson

PLAINTIFFS' FIRST CERTIFICATION OF COMPLIANCE WITH I. R. C. P. RULE 37 (a)
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Don Halvorson

1290 American Ridge Road
Kendrick, Idaho, 83537
(208) 289-5602
Plaintiff, Pro se

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH
Don & Charlotte Halvorson (Husband and Wife)) Case No. CV 2008-180
Plaintiffs
vs.

)

PLAINTIFFS' FIRST RECORD

)

SUPPLEMENT IN SUPPORT OF

North Latah County Highway District; Board of )

PLAINTIFFS' MOTIONS FOR

Commissioners for the North Latah County

)

PARTIAL SUMMARY JUDGMENTS!

Highway District, Orland Arneberg, Richard

)

ADJUDICATION OF THE ISSUES

Hansen, Sherman Clyde, in their Official

)

OF THE CAUSE FOR ACTION

Capacities, and in their Individual Capacities;

)

UNDER 42 U. S. C. 1983, FACIAL

Dan Payne, in his Official Capacity and in his

)

VALIDITY OF THE NLCHD'S

Individual Capacity

1

STANDING OPERATING

Defendants

)

PROCEDUREIPOLICYICUSTOM OF

)

WIDENING A PRESCRIPTIVE

)

RIGHT OF WAY, AND

1

NULLIFICATION OF THE ORIGINAL

)

PRESCRIPTIVE RIGHT OF WAY

)

ANDSUBSEQUENTBURDENOF

)

PROOF OF PRESCRIPTION

PLAINTIFFS'SECOND RECORD SUPPLEhlENT J
N SUPPORT OF PLAINTIFFS'h4OTION
FOR PARTIAL SUMMARY JUDGIMENTIADJUCICATION OF THE ISSUE OF THE
CAUSE OF ACTION UNDER 42 U. S. C. 1983
1

)

AND/OR VALIDATION OF A

)

LEGALLY ESTABLISHED RIGHT

)

OF WAY

STATE OF IDAHO )
)ss.
County of Latah

)

Don Halvorson and Charlotte Halvorson depose and say:
1. We are the plaintiffs named in the above case and hereby submit Plaintiffs First
Record Supplement In Support of Plaintiffs' Motions For Partial Summary
Judg~nents/AdjudicationOf The Issues Of The Cause Of Action Under 42 U.S.C.
1983, Facial Validity Of The NLCHD's Standing Operating
Procedure/Policy/Custom Of Widening A Prescriptive Right Of Way, And
Nullification Of The Original Prescriptive Right Of Way And Subsequent Burden Of
Proof Of Prescription And Or Validation Of A Legally Established Right Of Way.
2. Attached hereto with reference to the corresponding number is a true and correct copy
of Plaintiffs' Warranty Deed referenced as Item #1.
3. Submitted with Plaintiffs' Motion For Partial Summary JudgmentIAdjudication Of

The Issue Of The Cause Of Action Under 42 U.S.C. 1983:
Exhibit # 2, Certified copy of NLCHD minutes from regular meetings of 4/12/06,
3/21/07, 9/12/07,2/8/06, 3/8/06, 8/8/07, and 1/4/06, excerpts from
foreman's log, and copy of NLCHD's "Application and Permit to use
Public Right Of Way-Approaches,

certified by NLCHD Clerk Dan

Casscallen. Resubmitted here and referenced here as a true and accurate
copy as Item #2
Plaintiffs' Interrogatories And Requests For Admissions And Defendants'
Responses (PIRADR). Resubmitted here and referenced here as Item # 3.
The above statements are true to the best of o w knowledge.
PLAINTIFFS'SECOND =CORD SUPPLEMENT IN SUPPORT OF PLAli"cTTIFFS'hlOTION
FOR PARTIAL SUMMARY JUDGMENT/ADJUCICATION OF THE ISSUE OF THE
CAUSE OF ACTION UKDER 42 U. S. C. 1983

2

Dated this 10th day of November, 2008.

-
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8 s,!

.,sE BECk*

SUBSCRIBED AND SWO&*$~. b e ~ i -qe
e this 1
.-'NOTAR). * *
*.

- * --

L-K. &9Charlotte Halvorson
SUBSCRIBED AND SW

CERTIFICATE OF SERVICE

I hereby certify that on thisloth day of November, 2008, I caused a true and correct copy
of this document to be served on the following individual in the manner indicated below:

I

RONALD J. LANDECK
LANDECK, WESTBERG, JUDGE &
GRAHAM, P.A.
4 14 S. Jefferson
P.O. Box 9344
Moscow, ID 83843
CARL B. KERRICK
DISTRICT JUDGE
P.O. Box 896
Lewiston, ID 83501-0896

[ ]
[ ]
[ ]
[x]

U.S. Mail
Federal Express Standard Overnight Mail
FAX (208) 883-4593
Hand Delivery

[x]
[ ]
[ 1
[ ]

U.S. Mail
Federal Express Standard Overnight Mail
FAX
m d ~el$&r~

k

r"

y

j

Don ~ a l v & s &
PLAINTIFFS'SECOND RECORD SUPPLEkIENT I
N SUPPORT OF PLAINTIFFS'MOTION
FOR PARTIAL SUMMARY JUDGi\/lENT/AD.JUCICATIONOF THE ISSUE OF THE
CAUSE OF ACTION TJ'NDER 12 U. S. C. 1983
3

ITEM # 1
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WARRANTY DEED
KNOW ALL MEN BY T3ESE PRESENTS:

T h a t A . Edward Swanson and Gladys S~,gansun,husband and w i f e o f
1 0 2 1 G r a n l u n d P.oad, Troy, I d a h o 83871, G r a n t o r ( s ) f o r and i n
c o n s i d e r a t i o n o f t h e sum o f Ten D o l l a r s ( $ i 0 . 0 0 ) , a n d o t h e r good
and v a l u a b l e c o n s i d e r a t i o n , i n hand p a i d , t h e r e c e i p t of which i s
h e r e b y acknowledged, by t h e s e p r e s e n t s g r a n t , b a r g a i n , s e l l , convey
a ~ w
~ adr r a n t u n t o Donald L . H a i v o r s o n and C h a r l o t t e R . K a l v o r s o n ,
husband a n d w i f e o f 1550 L i t t l e Bear Roaci, Troy, I d a h o 33871,
Grantees, t h e following described r e a l property s i t u a t e d i n t h e
S t a t e o f I d a h o , County o f L a t a h t o w i t :
See s c h e d u l e " c " a t t a c h e d h e r e t o and i n c o r p o r a t e d h e r e i n b y
reference.
t o g e t h e r w i t h a l l t e n e m e n t s , h e r e d i t a m e c t s and a p p u r t e n a n c e s
t h e r e u n t o b e l o n g i n g , o r i n anywise a p p e r t a i n i n g , a n d G r a n t o r ( s )
c o v e n a n t and w a r r a n t t h a t t h e a b o v e - d e s c r i b e i l p r e m i s e s a r e f r e e a n d
c l e a r from a l l l i e n s and e n c u m b r a n c e s , e x c e p t i n g t h o s e o f r e c o r d ,
and t h a t t h e y w i l l and t h e i r h e i r s , er:ecutor:s, a d m i n i s t r a t o r s a n d
a s s i g n s s h a i l f o r e v e r w a r r a n t and d e f e n d a f e e s i m p l e and
m e r c h a n t a b l e t i t l e t h e r e i n , a g a i n s t a l l l a w f u l demands, e x c e p t
encumbrances o f rescord.
I N WITNESS

thls

6

d a y of

D L ,1 9 A .

G r a n t o r s e:;ecutsd

--

r h i s Warranty Peed on

-

/?
, .-

A., vdward Swan
C4

yn,

Grartor

?lit4 ,
,(

PI(

nson, Grantor

ss.

me t h a c they e x e c u z e d t h e s a n e .
I N WITNESS WEEREOF, I ha
o f f i c i a l s e a l t h e day and y e a r l a s t above w
(

SEAL)
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F o r m No. 1056-4
A l l Policy F o r m s
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ITEM # 2

North Latah County Highway District
-

1132 White Avenue
Moscow, Idaho 83843
Deary Phone: (208) 877-1101 Momw Phone: (208) 882-7490 Potlatch Phone: (208) 875-0717
Fm: (208) 877-1298
Pax: (208) 883-3926
Fax: (208)875-8967
nlchd@,nlchdcom

April 3, 2008

To Whom It May Concern:
The following twenty-six (26) pages are genuine copies of Highway District documents given to
Don Halvorson. I have copies on file of the same documents to show they are genuine.

Dan Carscallen
Clerk
North Latah County Highway District

T h e regular meeting of the North Latah County Highway District Board of
Commissioners was held at the Moscow office on April 12,2006 at 1:30 pm. Present
were Chairman Orland Arneberg, Commissioner Richard Hansen, Foremen Dan
Payne, Paul Stubbs and Don Brown, and Dan Carscallen.
T h e minutes from the meeting on March 8,2006 were approved as read.
Richard Hansen made a motion to pay the bills as they appear on the back of this page.
Orland Arneberg seconded. T h e motion passed.
Don Halvorson came in with concerns about development along a n d improvements to
Camps Canyon Road. Mr. Halvorson's main complaint was that improvements to the
road increase traffic and encourage development. He complained that there was no
speed control on the road, and the creek crossing was hard for a vehicle with a trailer.
Mr. Halvorson also said there were property line disputes from road widening and
moving of the roadway. Mr. Halvorson brought in hand-drawn maps showing where
he contended the road used to be versus where it is now. Mr. Halvorson also said he
wanted a survey of his and his neighbor's property, but he wanted his neighbor and the
Highway District to pay for it. Bob Wagner said he had no issues with the Highway
District, and he has had surveys, but they did not meet with Mr. Halvorson's
satisfaction. Frances Wagner said there \+/asreally only one issue today a n that was the
road has not moved, and the south side is where it has always been, therefore there was
no historical difference on the south side of the road which borders Mr. Halvorson's
property. Mr. Halvorson said he'd be keeping an eye on what the fIighway District did
on that road.
T h e commissioners went into executive session to discuss pending legal matters a t 2:35
T h e commissioners came out of executive session at 3:20
T h e commissioners set the budget hearing for July 26
Richard Hansen said the brush cutter would be on Big Creek Road the week of April 17
Speed Emit classes are o n April 18 and 19,2005
Paul Stubbs said Lou Lively wants to use public right-of-way on the platted streets in
H a r v a r d to access property outside Harvard city limits. T h e commissioners said it was
okay to use the public right-of-way, but the Highway District would not be maintaining
them.
T h e next meeting was scheduled for April 26,2006.
Being no further business, the meeting adjourned at 4:35 pm

Chairman

Secretary

The regular meeting of the North Latah County Highway District Board of Commissioners
was held a t the Moscow office on March 21,2007 a t 1:30 pm. Present were Chairman
Orland Arneberg, Commissioner Richard Hansen, Foremen Dan Payne, Paul Stubbs and
Don Brown, a n d Dan Carscallen.
The minutes from the meeting on March 7,2007 were approved as read.
The bids for rock at the NaglelShattuck pit were opened. They were as follows:
Deatley Crushing
tons

40,000
5,000
3,000
1,000
1,000

size
3/4"minus
1 114"minus
112"chips
Sand Eq.
6"minus

pricelton

extension

$4.80 $192,000.00
$4.65 $23,250.00
$6.30 $18,900.00
$6.20 $6,200.00
$4.62 $4,620.00
---------------total
$244,970.00

North Idaho Crushing
tons
size
40,000 3/4"minus
5,000 1 114"minus
3,000 112"chips
1,000 Sand Eq.
2,000 6"minus

pricelton

extension

$4.42 $1 76,800.00
$4.42 $22,100.00
$4.42 $1 3,260.00
$4.42 $4,420.00
$4.42
$4,420.00
total

$221,000.00

Richard Hansen made a motion to accept North Idaho Crushing's low bid. Orland
Arneberg seconded. The motion passed.
Don Halvorson came in to discuss issues he has with the alignment of the Camp's Canyon
Road. (Mr. Halvorson's letter is a t the end of these minutes) Ron Landeck asked about the
old driveway. M r . Halvorson said the driveway was west of the original a n d brought
pictures to show it. Richard Hansen asked Don Halvorson if he had any problem with Bob
Wagner's current ciriveway. Don Halvorson said he had no problem with it. Don Halvorson
said the road is not where it used to be. Richard Hansen showed pictures from 1949 and
1965 that show the road in the same place it is today. Don Halvorson said the picture may
not show enough detail to show a 50 to 80 foot difference in roadway position. Orland
Arneberg a n d Richard Hansen doubted the road could have moved that f a r a n d it would
probably show even a t this scale. Don Halvorson said the original piece of property was
deeded to give road access. Richard Hansen asked what any of this had to do with the
highway district. Don Halvorson said he didn't w a n t the road moved but would like some
assurance that the road would stay where it is. Mr. Halvorson was also concerned with how
peop!e parked on the road. Tami Van Houten said she parks O K the road and walks doivm
the hill to her house on occasion. Richard Hansen asked Dan Payne if anything else would o r
could be done to the road. Dan Payne said he's done most everything that could be done
without major construction. Don Halvorson said he just wanted assurance t h a t there would
be some conferring with property owners if there were to be any major road changes. Dan
Payne asked Don Halvorson about the road frontage that was missing a n d where the 200 feet
could have gone. Mr. Halvorson explained that it was due to the movement of the road. Dan
Payne said when he originally approved Bob Wagner's approach he measured off what it
was supposed to be but Don Halvorson claimed he was off. Bob Wagner has since moved the
driveway. Richard Hansen asked Don Halvorson what he wanted. Don Eialvorson said he
and Bob Wagner wanted input if the highway district planned on making any changes to the
road. Don Halvorson said he wanted to know if anything near his fence so he wouldn't have
to deal with damage. Mr. Halvorson said he didn't want any problems. Richard Hansen

explained that technically the fence encroached on the right-of-way. Ron Landeck quoted
Idaho Code 40-109 that says the Highway District's right-of-way is what they need to
maintain a safe roadway. Don Halvorson said he had people who could testify that the
roadway had moved. Orland Arneberg said he's lived out there his whs!e life and can testify
that the road hasn't moved. Richard Hansen said the property line issues have nothing to do
with the highway district. Ron Landeck explained that the highway district doesn't just
build roads a t will without consulting with landowners. Landeck said the highway district
makes themselves aware of concerns and would lieep don informed. Ron Landeck said that
by looking a t the aerial photos one could see there have been no major changes in the
position of the roadway in the last 40 years. Don Halvorson asked about him and Bob
Wagner giving a deed to North Latah County Highway District for the road right-of-way.
Mr. Halvorson said his biggest deal was getting money back for the survey he had done.
Richard Hansen said that was between him and Bob Wagner. Richard Hansen asked Don
Halvorson if he and Bob Wagner wanted the ultimate decision on any road improvements.
Mr. Halvorson said he just wanted input. Richard Hansen said there is a n existing road with
a SO foot prescriptive right-of-way and Don Halvorson seemed only to be worried about
movement of the road without his prior knorvledge. Richard Hansen asked Nlr. Halvorson if
he felt his fence was more than 25 feet from the center of the road. Don Halvorson said he
thought it was. Richard Hansen said he thought it wasn't. Don Halvorson said his only
intent was to maintain his fence. Dan Carscallen asked Don Halvorson if -- as long as
nothing moves without first consulting with Halvorson and 'GVagner - everything is okay.
Don Halvorson said that everything was okay.
J o h n and Melanie Wolf attended to discuss a road access farther down Camp's Canyon
Road. Ilan Payne said he would discuss it with them on site when they had a chance.
T h e Commissioners went into executive session a t 2:55 pm.
T h e Commissioners adjourned from executive session a t 3:50 pm.
T h e Commissioners asked that excavator specs go out so bids can be opened on April 11.
Don Brown asked if the Case roller should be auctioned off o r if they should continue to run
it. Richard Hansen said he'd rather not run it. Orland Arneberg said to go ahead a n d
auction it off with the surplus equipment. The surplus auction is scheduled for April 25.
There was some discussion about a gravel road standard. The commissioners felt that a
gravel standard should be included in the specifications for certain cases.
Don Brown asked about sight distance. T h e commissioners said to continue with the 200 foot
standard until the new road standards a r e adopted.
Being no further business, the meeting adjourned a t 4:50 pm
T h e next meeting was scheduled for April 11,2007,

Chai-I man

Secretary

AGENDA
NORTH LATAH COUNTY HIGHWAY DISTRICT

Wednesday, September 12,2007,1:30 P.M.
Highway District Office
1.

Call to Order

2.

Approve minutes July 25, 2007

1 132 White Avenue

pay bills
Open Rock Bids
Open surplus grader bids

Don Halvorson

Latah Trail proposal - Tom Lamar
Blaine Street Extension - Susan Wilson, Team Idaho

Map, Bridge Discussion - Hodge and Associates
Caterpillar discussion - Butch LaFarge
Executive Session pursuant to Idaho Code Section 67-2345(1) if necessary
Other Business
13.

Foremen Communication

The regular meeting of the North Latah County Highway District Board of Commissioners

was held a t the Moscow office on September 12,2007 at 1:30 pm. Present were Chairman
Orland Arneberg, Commissioners Sherman Clyde and Richard Ransen, Foremen Paul
Stubbs and Tim Sturman, and Dan Carscallen. Commissioner-Elect Charles Bond also
attended.
The minutes from August 22,2007 were approved as read.
Sherman Clyde made a motion to pay the bills as listed on the back of this page. Richard
Hansen seconded. The motion passed.
The commissioners opened bids for rock in Moscow and Deary. They were as follows:
DeAtley Crushing
Hunt Pit (Deary)
45,000 tons 518" minus
2,000 tons 1 112" minus
1,000 tons 212" chips
1,000 tons 3" minus
1,000 tons Anti-Skid

Jensen Pit (Moscow)
45,000 tons 518" minus
5,000 tons 112" chips

North Idaho Crushing
Hunt Pit (Deary)
45,000 tons 5/8" minus
2,000 tons 1 112" minus
1,000 tons 1/2" chips
1,000 tons 3" minus
1,000 tons Anti-Skid

Jensen Pit (Moscow)
45,000 tons 5/8" minus
5,000 tons 1/2" chips

$3.93
$3.83
$4.43
$3.83
$4.43
Daary

/ton
/ton
lton
/ton
/ton
Total

$176,850.00
$7,660.00
$4,430.00
$3,830.00
$4,430.00
$197,200.00

$3.99 /ton
$4.49 /ton
Moscow Total

$179,550.00
$22,450.00
$202,000.00

Grand

Total

$399,200.00

$4.75 /ton
$4.75 /ton
$4.75 /ton
$4.75 /ton
$4.75 /ton
Total
Deary

$21 3,750.00
$9,500.00
$4,750.00
$4,750.00
$4,750.00

$237,500.00

$4.30
$4.30
Moscow

/ton
/ton
Total

$193,500.00
$21,500.00
$215,000.00

Grand

Total

$452,500.00

The Commissioners decided to discuss the bids later in the meeting so they could get
through the agenda.
Don Halvorson attended to ask if the photos of the Camp's Canyon Road that the Highway
District had were evidence in substantiating the North Latah County Highway District's
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claim that the road has never moved. Mr. Halvorson asked if those photos could be
orthogonally rectified so the commissioners' ru!ing could be an informed oiie. Ron
Landeck said that no proceeding has been in front of the commissioners to have them make
a ruling. Landeck said that if Mr. Halvorson wanted a ruling of some kind he needed to
file a petition for validation of public right-of-way, then the commissioners could formally
accept any evidence and have a public hearing regarding the road. Mr. Halvorson said he
has come before the commissioners with a compfaint and tried to get it rectified, but to no
avail. Landeck said the form for validation is available. Mr. Halvorson said it was never
offered. Dan Carscallen said that was because the Highway District was never sure what
Mr. Walvorson wanted, and he gave Mr. Halvorson an application for validation of public
right-of-way. Mr. Halvorson asked why he had not been offered the form before. Landeck
said that the commissioners were trying to work this out as informally as possible. Mr.
Halvorson asked why the process was not yet formal. Landeck explained that the formal
process requires a public hearing. Mr. Halvorson said that the Highway District's ability
to prove that the Camp's Canyon Road is still located where it has always historically been
located has not been shown, in his opinion. Landeck said it was not the Highway District's
responsibility to initiate the validation proceeding, but as a landowner Mr. Halvorson can
file a petition to initiate the formal proceedings. Don Halvorson asked if he could have a
response to his earlier filings regarding regulatory takings or would he have to re-file those.
Landeck said there would be no official response to those filings as they do not technically
relate to the proceedings, but that Mr. Halvorson would not have to re-file them. Mr.
Halvorson said he did not feel time was being well spent and there should be quicker
response to his communications. Dan Carscallen said that the response to his earlier
communications was that he should petition for validation of public right-of-way. Mr.
Halvorson said he was not getting the answers to his questions. Landeck said the questions
submitted were not really something the commissioners could answer, Mr. Halvorson
asked how complaints \%erenormaIly dealt with by the commissioners. Landeck said that
they deal with complaints all the time and usually they are resolved informally. Sherman
Clyde said that the fence that the tree fell on was in the public right-of-way. Mr. Halvorson
contended that it didn't used to be until the road was moved, in his opinion. Mr.
Halvorson asked that if he filed for vaiidation of public right-of-way would he get his
money back if he prevailed. Landeck said there was no guarantee that he would get his
money back, as the frling fee was put in place to cover legal fees and research. Landeck
said the response to said petition was outlined in Idaho Code and that the North Latah
County Highway District would respond as required. Don Halvorson said there was public
and private interest overlapping in this situation. Mr. Halvorson said that the Highway
District had a responsibility to the public interest. Mr. Halvorson asked Ron Landeck if he
represented the Highway District or the cornmissioners. Landeck said he represented the
Highway District, and he represented the commissioners as well, since they are the elected
representatives of the North Latah County Highway District. Landeck said he also has
advised the commissioners on several issues in the past. Mr. Halvorson said that he may
have a lack of knowledge regarding highway district issues and that may not entitle him to
resolution, but he felt that Ron Landeck and the highway commissioners could use their
knowledge. Mr. Halvorson said that the validation petition was not exactly what he
wanted, but he feels the North Latah County Highway District is abusing the statutes.
Richard Elansen said that Mr. Halvorson's assertion that the highway district is impeding
his interests shows a lack of sensibility on Mr. Halvorson's part. hlr. Halvorson said that
the tree through the fence was still a big issue. Richard Hansen said the highway district
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could remove the tree if it was within the prescriptive right-of-way. Mr. Halvorson said
that the highway district did not have that right. Richard said the tree belonged to the
landowner. Mr. Halvorson said the tree came from across the road. Dan Payne asked Mr.
Halvorson if he saw him or one of his crew pushing the tree through the fence. Mr.
Halvorson said he did not. Dan Payne said that unless Mr. Halvorson could prove the
highway district pushed the tree through the fence he should drop that issue. Mr.
Halvorson asked Landeck if that was the Highway District opinion. Landeck said that was
Dan Payne's opinion and that until Mr. Halvorson filed his petition for validation of pubtic
right-of-way he would advise the commissioners to not talk specifics. Mr. Halvorson said
that 40-203 in the Idaho Code provided for the commissioners to initiate validation
proceedings on their own. Sherman Clyde said that there were other people who are on the
agenda and he asked Mr. Halvorson to wait until the end of the meeting to finish his
business. Mr. Halvorson said he would wait.

Tom Lamar came in representing the Latah Trail Foundation to follow up on a meeting
that was held out at the WaUen RoaaLatah Trail intersection. Tom said that the
Foundation, Latah County Board of Commissioners, and representatives from the Idaho
Transportation Department and North Latah County Highway District met out there to
talk about a bridge across Wallen Road. Bids are going out for the bridge and trail
improvements. Tom asked if the highway district could grade and rock the road with
gravel to make it a usable surface. Tom said that volunteers had cleared vegetation and
brush to allow room for improvement work and would continue to do so over the next
weekend, finishing by September 15. Tom Lamar wanted to officially request the highway
district's assistance in making the trail usable. Tom said it might not serve all cyclists, but
it would help the majority of users. Tom asked if the commissioners had any ideas, but
that he would like 3 inches of gravel graded and compacted. Sherman Clyde asked Tim
Sturman his feelings on the project. Tim said some of the rail bed is in good shape and
would tune up nice, but other parts had more of a river rock base and would need 518"
gravel to make a usable surface. Sherman Clyde asked who would pay for the rock. Tom
Lamar said the Latah Trail Foundation would set up an account a t South Idaho Crushing
if the highway district would donate the hauling. Dan Payne said that the Deary crew
worked on the City of Troy's part of the trail. Dan said the City of Troy paid for the rock
while NLCHD and ITD hauled it, and NLCHD graded the rock, but it was paved shortly
thereafter and not left for an extended period. Dan Payne said that with a grader working
on the road that width is an issue. Sherman Clyde asked Tom Lamar when they planned
on paving the trail. Tom said they weren't sure since the bridge is the priority and they'll
pave what they have money for, and they plan to do it in the spring. Richard Hansen asked
about doing the rock in the spring, since the road would have to be reprocessed before
paving anyway. Tom said they would Like to use it as much as possible in the meantime.
Sherman Clyde thought it might be more cost effective to do all the work in the spring.
Tom Lamar asked about putting half the rock down in the fall then doing the rest in the
spring. Dan Payne said there would have to be quite a bit put down to be processed, then
be prepared to replace about 113 of it in the spring to make sure you have a good base for
the asphalt. Dan Payne wondered about peeling off the marbles to get down to some
harder base. Tom Lamar asked if just doing some small bits here and there where
necessary to get through the winter would be good, and would the highway district commit
to coming back in the spring to put a frnish job on the trail. Richard Hansen said that
should be okay, and Sherman Clyde and Orfand Arneberg agreed. Toni Lamar said he

would tell Latah County Parks Director Andy Grant to coordinate with Tim Sturman on
the work.
Scott Becker reported on the Boulder Creek Bridge. Scott said the abutments were okay
and are sunk well into the bedrock. Scott said that right now there needs to be a structural
analysis of the bridge. The decking is getting bad and the bridge is only rated for 50,000
Ibs. Dan Payne said it may be time to replace the bridge or at least the decking. Scott
Becker was going to ask if there were any other options and maybe go after emergency
funds to replace the bridge. Sherman Clyde thought this was a good opportunity to go
after grant money for a project. Scott Becker said most grant money for bridges is federal
and would be about two to four years out. Scott said there may be other ways to make the
bridge work, and there may be other funds to go after with fewer strings attached. Scott
said he would have enough information for a decision by the next meeting.
Butch LaFarge asked about how the commissioners planned on paying for the excavator,
and he suggested they take the sales order around to various banks to find out what kind of
financing is out there. Butch also asked if the commissioners still planned on a new road
grader. Butch said he would bring up a machine and a simulator for the men to have some
time with the new setup.
The commissioners went into executive session at 3:15 pm.
The commissioners adjourned from executive session a t 3:30.
Don Halvorson asked what he could d o to solve his situation. Ron Landeck said Mr.
Halvorson should file a petition for validation of right-of-way. Sherman CIyde said if Mr.
Halvorson would file it the commissioners would act on it. Mr. Halvorson said the right-ofway was invalid. Sherman Clyde said Mr. Halvorson had to file for validation of right-ofway. Mr. Halvorson asked why the highway district would not file for validation. Both
Sherman CIyde and Richard Bansen said they felt the road is where it always has been, so
they were okay with the road's location, therefore there was no reason for them to initiate
validation proceedings. Mr. Halvorson asked how to get a contested case. Ron kandeck
said to start with a validation petition. Landeck said that if Mr. Halvorson had other issues
he should get an attorney. Mr, Halvorson said that the validation petition would not deal
with the trespass issues. Landeck said that hiring a lawyer would be Mr. Halvorson's first
step. Sherman. Clyde said ti'lat both sides were just going round and round over the same
issues and that Mr. Halvorson should just hire a lawyer.
Sherman Clyde made a motion to accept DeAtley's rock bid, Richard Hansen seconded.
The motion passed.
Ron Landeck said the new zoning ordinance is causing right-of-way issues. In order to get
a building permit, people have to show that they have access to a public road via an
easement o r public right-of-way. Ron said the right-of-way maps will go a long ways to
solving some of these problems.
There was some general discussion about Skyview Estates. The Latah County Zoning
Commission is having a hearing on it on September 19.

There was some talk about the tractor/mowers and how they don't work as they were
prewised. Ron Laardeck wanted Dan Carscslten to get the info to him from the bid and he
would see if the highway district had any recourse regarding them.
Being no further business, the meeting adjourned at 4:20 prn
The next meeting was scheduled for September 26,2007.

Chairman

Secretary

The regular meeting of the North Latah County Highway District Board of
Commissioners was held a t the Moscow office on February 8,2006 a t 1:30 pm. Present
were Chairman Orland Arneberg, Commissioner Richard Hansen, Foremen Dan
Payne, Paul Stubbs and Don Brown, and Dan Carscalten.
The minutes from the meeting on January 4,2006 were approved with the change of
"Bollman" to "Bohman" on page 2.
Richard Bansen made a motion to pay the biUs as listed on the back of this page.
Orland Arneberg seconded. The motion passed.
Kyle Steele from the DEQ in Lewiston attended to discuss with the commissioners a
Watershed Advisory Group for the South Fork of the Palouse River. Mr. Steele said he
was soliciting members for the group. The commissioners thought Sherman Clyde
would be the best representative from the Highway District, and thought Don Brown
could also attend when Sherman couldn't.
M[r. Steele then

asked about widening of Camp's Canyon road, saying he got caIis from
the University of Idaho - who was conducting a study on erosion near the road - saying
that there was too much erosion happening. Dan Payne assured Mr. Steete that he had
seeded grass to the banks on the road and that should help cut down on erosion.
Butch LaFarge came in to clear up some miscommunications that were had between the
Highway District and Western States Caterpiilar about the Accu-Grade system. Butch
said Western States was willing to absorb all costs related to the misunderstanding,
which would amount to approximately $9000.00. Butch asked if the Highway District
was willing to cover any of the costs, but he said he would not require it. Richard
Hansen said that since blame could be shared by both sides for the misunderstanding,
the Highway District would pay for labor costs involved in installing the Accu-Grade
hardware. Orland Arneberg agreed to that plan. Butch said he would bill the Highway
District for the labor, not to exceed $1000.00.
Laura Taylor and Scott Becker gave a presentation to the commissioners about their
progress on the transportation plan. They said the Advisory Committee would be
meeting on March 8,2006, a t Deary High School.
Mike McDowell came in to discuss insurance options. A meeting with the employees
was set up for February 24,2006 a t the Moscow shop a t noon.
Dan Payne said he'd like to get some rock crushed in the Park area. The
commissioners told him to pursue it.
Dan Payne also mentioned the bridge proposal for Camp's Canyon road. Richard
Hansen told him to contact Eenr-y from Roscoe and see what it would cost.

The regular meeting of ifie North i a t a h County Ifighway District Board of
Commissioners was held at the Moscow office on March 8,2006 at 1 3 0 pm. Present
were Chairman Orland Ameberg, Commissioner Richard Hansen, Foremen Dan
Payne, Paul Stubbs and Don Brown, and Dan Carscallen.
The minutes from the meeting on February 22,2006 were approved as read.
Richard Bansen made a motion to pay the biI1s as they appear on the back of this page.
Orland Arneberg seconded. The motion passed.
The bid opening for a weathered steei bridge on the Camp's Canyon Road took place.
There was only one bid from Roscoe Steel. The total bid from Roscoe Steel was
$54,000.00. Richard Hanseir made a motion to accept the bid minus the abutments,
which were $7,800.00, thereby making a total of $46,200.00. Oriand Arneberg
seconded. The c o n i m ~ s ~ nhad
e ~ sDan Carscallen call Henry Kallis from Roscoe Steel
to tell him a n d ask about the engineered plans. Henry did not want to tbraw in the
plans, but after some negotiating, he threw in the plans and the special bolts for
$700.00, making the total $46,900.08. Richard Hansen made a motion to accept that
price. Orland Arneberg seconded. The motion passed.
There was some general discussion about road conditions and other meetings to be
attended by various Highway District personnel later in the evening.
The next meeting was schedufed for April 12,2006.
Being no further business, the meeting adjourned at 2:45 pm

Chairman

Secretary
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APPLlCATIBM AND PERMIT TO USE PUBLIC RIGHT-OF-WAY -- APPROACHES
COPY OF PERMIT MUST BE PRESENT AT WORK SITE DURING CONSTRUCTION
PUBLIC ROAD SURFACE TYPE: (DIRT) (GRAVEL) (PAVEMENT)
Start Date:

NOTICE
This permit shall not be valid for excavation
until, or unless, the provision of ldaho code,
Title 55, Chapter 22 have been complied
with.
PRIOR TO EXCAVATION, CALL ONE
NUMBER LOCATION SERVICE

Est. Completion Date:
Road Name:
Location:
Sight Distance:

Telephone No.

Posted Speed:
APPROACH
Single Residence
Multiple Residence

No. Served

Business type

II

WIDTH

(

ESTIMATED ADT

1-800-342-1585

SURFACE TYPE
(VEHICLE COUNT)

Must meet the requirements of North Latah County Highwy District (NLCHD)
Approach Pdicy and $49-221, ldaho Code.

Agriculture

I

Other
Explain:
ATTACH SKETCH OF PROPOSED WORK AND TRAFFIC CONTROL PLANS:
SPECIAL PROVISIONS:

See reverse side for General Provisions.
I CERTIFY THAT I AM THE OWNER OR AUTHORLZED REPRESENTATIVE OF THE PROPOSED PROPERTY TO BE
SERVED AND AGREE TO DO THE WORK REQUESTED HEREON IN ACCORDANCE WITH THE GENERAL
REQUIREMENTS PRINTED ON THE REVERSE SIDE, THE SPECIAL PROVISlONS AND THE PLANS MADE A PART OF
THlS PERMIT.
NAME OF PERMITTEE
APPLICANT-PLEASE TYPE OR PRINT

ADDRESS

SIGNATURE OWNER/ AUTHORIZED REPRESENTATIVE

I

I

2iTY STATE ZiP

I

I

SUBJECT TO ALL TERMS, CONMTIONS, AND PROVISDNS SWWM ON THIS FORM OR ATTACHMENTS, PERMlSSION IS HEREBY
GRANTED TO THE ABOVENAMED APPLfCAMT TO PERFORM THE WORK DESGRJBED ABOVE.

I

I
I

NORTH LATAH COUNTY HIGHWAY DISTRICT USE
TEMPORARY PERMIT
Tentative approval subject to inspection of instaltatin.

Approved
Date:
Corrections Required:

FINAL PERMIT
R e j e c t e d

Date:

I Date:

I

NLCHD Authorized Representative

Approved by:
NLSHD At$horiied Representative

!

2. The NLCHD may change, amend or terminate this permit or any of the conditions herein enumerated if permittee
fails to cornpb with its provisions or requirements as set fortb herein.
,3. Approaches shall be for the bona fide purpose of securing access and not for the purpose of parking, conducting
business, or servicing vehicles on the public right-of-way.

4. No revisions or additions shall be made to an approach or its appurtenances on the public right-of-way wintout
the witten permission of the NLCHD.
5. The permittee shall furnish ail material, labor and equipment involved in the construction of the approach and its
appurtenances. This shall include furnishing approved drainage pipe of a size specified on permit (12 inch
minimum) curb and gutter, concrete sidewalk, etc., where required. Materials and workmanship shall be good
quality and are subject to inspection and approval by the NLCHD.
6. The NLCHD reserves the right to require the permittee, its successors and assigns, at any time, to make such
changes, additions, repairs and relocations to any approach or its appurtenances vvithin the public right-of-way
as may be necessary to permit the relocation, reconstruction, widening, drainage, and maintenance of the
roadway andlor to provide proper protection to life and property on or adjacent to the roadway.
7. Approaches shall conform to the plans made a part of this permit. Adequate drawings or sketches shall be
included showing the design, materials, construction requirements and proposed location of the approach. All
approaches shall be in accordance with Exhibits 9 and 13 of the Manual for Use of Public Right of Way Standard Approach Policy.

8. During the construction of the approach(es), such barricades, signs and other traffic control devices shall be
erected and maintained by the permittee, as may be deemed necessary by the NLCHD. Said devices shall conform
to the current issue of the Manual on Uniform Traffic Control Devices. Parked equipment and stored materiak
shall be as far from the traveled way as feasible. Items stored within 30 feet of the traveled way shall be marked
and protected. The NLCHD may provide barricades (when available) upon request.
9. In accepting this permit, the permittee, its successors and assigns, agrees to hold the NLCHD harmless from any
liability caused by the installation, construction, maintenance or operation of the approach(es).

10. If the work done under this permit interferes in any way with the drainage of the roadway, the perrnittee shall
wholly and at his own expense make such provision as the NLCHD may direct to take care of said drainage
problem.
11. Upon completion of said work herein contemplated, ail rubbish and debris shall be immediately removed and
the roadway and roadside shall be lef€neat and presentable and to the satisfaction of the NLCHD.

12. The permittee shall maintain at his or their sole expense the structure or object for which this permit is granted
in a condition satisfactory to the NLCHD.
13. Neither the acceptance of this permit nor anything herein contained shall be construed as a waiver by the
or laws of the state of Idaho or of the United States.
permittee of any rights given it by the constitution

14. No work shall be started until an authorized representative of the NLCHD has given written notice to the
permittee to proceed, except in case of an emergency when verbal authorization may be given with a wr.&en permit
and fee required W i n five (5) working days.

15. This permit shall be void unless the work herein contemplated shall have been completed before 30 days
unless otherwise arranged with local road foreman.
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The regular meeting of the North Latah County Highway District Board of Commissioners
was held a t the Moscow office on August 8,2007 a t 1:30 pm. Present were Chairman
Orland Arneberg, Commissioners Sherman Clyde and Richard Hansen, Foremen Dan
Payne, Paul Stubbs and Tim Sturman, and Dan Carscallen.
T h e minutes from July 25,2007 were approved as read.
Sherman Clyde made a motion to pay the bills as listed. Richard Hansen seconded. The
motion passed.
Sherman Clyde took a moment to introduce Charles Bond, who was elected on August 7 ,
2007, as the new commissioner from the LMoscowArea.
J a y McMunn from Canterwood Estates came in to ask the commissioners if they had made
a decision regarding the acceptance of the road system in Cantenvood Estates as a part of
the Highway District system. Richard Hansen asked that if the Highway District accepted
the roads into the system and chip sealed it, would the homeowners association reimburse
for labor and materials for that first chip seal. Mr. McMunn said that he understood that
to be the deal. There was some discussion about costs, especially since the commissioners
were unsure about whether the road was wide enough and whether the road's base would
be sufficient. Sherman Clyde said he would rather have the homeowners pay a contractor
to chip seal the road, since the fact contractors are available to bid the project precludes
the highway district from doing the work. Sherman Clyde was also still concerned about
the road base. The commissioners discussed that they may not want to take on the road
"as-is" because of width and road base concerns. Richard Hansen said he was also
concerned about the proximity of the pump houses to the road right-of-way. T h e
commissioners said they were not ready to make a decision yet, a n d wanted to move on
with the meeting, but they would deliberate on it later. Mr. Mchllunn said he looked
forward to their decision.
Dan CarscaiIen showed the commissioners the contract that Ron Landeck wrote up for the
Bernard Olson rock pit. The commissioners said it looked okay a n d said that Don Brown
would take it to Bernard to get it signed.
Don HaIvorson came in to say he wanted a third party mediator to negotiate a settlement
regarding his issues on the Camp's Canyon Road. Mr. Halvorson asked if he could talk
directly to the Highway District attorney. Sherman Clyde said he was not in favor of M r .
Haivorson talking directly to the Highway District's attorney. Richard Hansen didn't
know what Mr. Halvorson would gain other than not having to pay his own attorney.
Sherman Clyde said the only thing Mr. HaIvorson wanted was to not have to pay a lawyer.
Orland Arneberg said the Highway District's lawyer could not represent both sides.
Richard Hansen asked if Mr. Halvorson was going to hire another 1awj.er. M r . Halvorson
said he would represent himself. The commissioners said they would not let Mr. Halvorson
deal directly with the highway district attorney,'so Mr. Halvorson presented a proposal to
settle his issues with Camp's Canyon Road, Dan Carscallen told Mr. Halvorson that'the
Highway-District's attoruey wouid-be gone for the foiiowing week, so he hoped to have a n
answer to Mr. Halvorson sometime before September 12,2007.

Tim S t u r m a n said the New HoIIand/Land Pride tractor/mower was not living up to
expectations. Dan Payne said he was not satisfied with Deary's setup either. T h e
comtnissisners decided to go meet with the staff at St. John Hardware after the meeting.
Scott Becker came in and thanked Sherman Clyde on behalf of Hodge a n d Associates f o r
his time as Commissioner. Scott also took time to congratulate Charles Bond for his
victory in the election on the prior day. Scott said that the right-of-way m a p project was
progressing a n d that all the permits for the investigations of the bridge by Boulder Creek
campground were submitted and he was awaiting a n answer. Scott said he expected to be
able to begin work in September. Dan Payne said he was worried about how they would
get a hoe down into the creek without disturbing too much of the bank. Richard Hansen
said that a n y brush taken out could be replaced by planting some willow branches and they
should use the new Cat trackhoe to prevent oil leaks into the creek. Scott also said that
applications would come out in September for investment funds, so the commissioners
might want to look a t what projects to apply for. Scott said there were also some bridge
funds availabIe, a n d he would alert the commissioners to what could be done,
The commissioners went into executive session a t 2:43 pm
The commissioners adjourned from executive session a t 2:48 pm
Alan Martinson came in to tell the commissioners that he got a grant to pay for weed
control a n d would like to share it with the highway district. Alan said he would get with
Dan Carscallen on how to get the funds.
Sherman Clyde made a motion to deny the acceptance of the Cantenvood subdivision
roads into t h e highway district system, citing that he had to take the entire public interest
into account when thinking about what roads to take into the system, a n d t h a t he could not
in good conscience take that road into the system when there were so many questions
regarding r o a d width and the road's base. Richard Hansen seconded. T h e motion passed.
There was some discussion about getting bids for road graders. T h e commissioners were
each given a list of specifications so they could decide what to have listed in the specs for a
road grader bid.
Sherman Ciyde said he was not saiisfied with the way things were looking o n Cameron
Road. Sherman said the road should be widened another 100 feet north.
Being n o f u r t h e r business, the meeting adjourned a t 3:10 pm
The next meeting was scheduled for August 22,2007.

Chairman

Secretary

The regular meeting of the North Latah County Highway District Board of
Commissioners wss heId a t the Moscow ofiice on January 4,2006 at 1:30 pm. Present
were Chairman Orland Ameberg, Commissioner Sherman Clyde, Foremen Dan
Payne, PauI Stubbs and Don Brown, and Dan Carscallen.
The minutes of the regular meeting on December 14,2005 were approved.
Sherman Clyde made a motion to pay the bills as listed on the back of this page.
Orland Arneberg secouded. The motion passed.
The commissioners opened rock bids. They were as follows:
Bidder:
Pit

DeAtley Crushing
tonnage

Hunt

material

pricelton

5/8" -

extension

25000
2000
2000

1 1/2"
1/2 chips

$4.20
$3.95
$5.00

Jensen

36009
10000
10000
2000

5/8" 3"
112 chips
anti-skid

$4.15
$3.95
$5.00
$5.50

$124,500.00
$39,500.00
$50,000.00
$11,000.00

Potlatch

30000
4000
1000
2000

3M" 1 1/4" -

$4.10
$3.90
$3.65
$4.90

$123,000.00
$15,600.00
$3,650.00
$9,800.00

grand total

$499,950.00

priceAon
$3.34
$3.34
$3.34

extension
$83,500.00
$6,680 .OO
$6,680.00
$100,200.00
$33,400.00
$33,400.00
$6,680.00
$98,700.00
$13,160.00
$3,290.00
$6,580.00

Bidder:
Pit

-

-

6" 112 chips

North Idaho Crushing
tonnage

material
518" 1 $1'2"
If2 chips

Hunt

25000
2600
2000

Jensen

30000
I0000
10000
2000

3"
I f 2 chips
anti-skid

$3.34
$3.34
$3.34
$3.34

30000
4000
1000
2000

314"1 1/4" 6" 1/2 chips

$3.29
$3.29
$3.29
$3.29

Potlatch

-

5/8" -

-

grand total

$392,270.00

//

\

Sherman Clyde made a motion to accept the low bid from North Idaho Crushing for
the Deary, Moscow, and Potlatch areas, Orland Arneberg seconded. The miition
passed.

w

Ron Landeck presented the petition brought by Gret Mann and Pam H i l l h L f o r
validation of public right-of-way. Ron placed into record the petition for validation,
the notice of hearing published in the Daily News and delivered to abutting
landowners, and road packet information from Latah County showing the opening
and recording of Road #480 which took place in 1905 and 1906, showing the
acknowledgement of that being a public road.
OrIand Arneberg asked those in support of the petition to speak
Greg Mann mentioned that there was no record of the road ever being
formally abandoned.
Pam Hifliard said she has lived there for almost 50 years and it has always
been a public access road. Ms. Hilliard also said she was not looking for maintenance,
just continued pubIic access
Harold Ott said that when he bought the property to the North of the road he
was told it was a public road and that it was the southern edge of his property. Re
told the same thing to the people he sold the property to. Mr. Ott supported
vafidation,
Myron Emerson from Bennett Lumber Company said that Bennetts have been
using that road for access for over 32 years and support validation.
Gene Riggs said he has used the road for over 30 years for recreational
purposes and has always thought of it as public access. Mr. Riggs supported
Validation,
Marv Hager said he has always ridden horses there and would like to see it
remain a public access,
Harriet Akin wanted to address issues other than recreation. Ms. Akin said
that the road was needed for fire access, since it is the only way to get into and across
the canyon. Ms. Akin said local ranchers atso retrieved their cattle using that road.
John Bohman, rural captain for the Troy Volunteer Fire Department, said that
road is a crucial fire access to the canyon lands.
Gary Osbosn also said that road was the only fire access to the canyon, and
that he has been using the road for 45 years. Be also said that he wouId think that aif
property owners would be in favor of keeping that public access for frre protection.
Kenny Carfson, Troy Rural Fire Commissioner, said the road should stay
pubIic access to protect the public from fires in the canyon.
Ron Landeck asked what kind of historical uses there were. He was told
motorcycie, ATV, horseback riding and hunting were the main uses. Ran was told
that use has lessened in the past few years, and a lot of that had to do with certain
property owners voicing their opposition to access. Dan Payne said most activity is
during hunting season.
Orland Arneberg then asked if there was any opposition to the petition.
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Mark Moorer, on behalf of Shawn and Michelle Oneii, showed the
commissioners photographs of tbe road and said it was ioir much i;: disrepair to allcrw
the public to access it. Mr. Moorer also showed the Commissioners a survey of the
road done by Melvin Taggart The survey showed the existing road versus the
unrecorded deed that he found at the courthouse. Mr. Moorer said the existing road
did not exactly match the deed. Mr. Moorer said the Oneiis owned the property to
the North of the road, as they were told this when they bought it from the Otts. Mr.
Moorer said that Mann and Ott were the ones who put up the gate and no trespassing
signs up on the road. Mr. Moorer said the photographs showed the lack of
maintenance and deterioration of the road. Mr. Moorer abo said the road may
qualify as a "404 waterway" and be subject to federal regulations. Be said the
Riiliardmann group had been logging down there in prior years and used another
road for hauling the logs out across their own property. Mr. Moorer said the Oneils
purpose in opposing the road validation was not to keep hunters and others from
accessing the public lands, not to keep landowners from accessing their lands. They
just feel this road in unnecessary since all landowners had road access to other roads
in the area. He also said there haven't been any fire trucks in there for some time, at
least not in the last two years. Mr. Moorer wanted the commissioners to be sure they
took into account what kind of public road this would end up being, what kind of
improvements they wouId be making, and what kind of cost to the public vaiidation
would entail. Be said this road really only appeared to connect two other public
roads. Mr. Moorer said it appeared the only legitimate purpose for validation was to
allow a cheap logging road for the petitioners. He also wanted to know why the road
was gated, and why the no trespassing signs were put up by Mann and Ott.
Shawn Oneil wanted to clarify that while Mann and Ott put up the gate, Mr.
Oneil put up the "No Trespassing" signs. Ron Landeck asked Mr. Oneil how long he
had owned the property, and Mr. Oneil said 4 years,
Orfand Arneberg asked if there was any rebuttal.
Greg Mann said the gate was put up by himself and Mr. Ott to discourage
access by kids looking for a place to get drunk and start fires, but it was never locked
or signed, and they never ran anyone off the road. Mr. Mann said that roads don't
stay improved when there is no logging going on. He also said that just because there
hasn't been a fire truck down there doesn't mean there haven't been any fires. Mr.
Mann said the condition of the road was due to heavy snowfall and rain and floods in
the late 90's after the last logging job was done using that road. He said the reason
logs were took off through a CRP field is because the ground was frozen and it was
easiest. Mr. Mann said the road is on a good rock base and was in good shape before
the floods and could be brought back into shape easiIy.
Ron Landeck asked Greg Mann if he had ever been denied access. Ms.
HifIiard said she talked to Mr. Oneil in mid-November and told him they planned on
doing some logging in that area, and Mr. OneiI said he had a problem with them using
that road. She said there were other neighbors who have told her they were detlied
access. Ron asked when the "No Trespassing" signs showed up. Mr. Marlra said they

showed up in 2003, Mr. Mann said he was told by &Mr.Pzyme gad Mr. Kirkland that
Mr. Oneil had told them they could no longer go through on that road because of
reforestation.
Harold Ott said his family was told they could no longer access the canyon via
that road. Mr. Ott said his wife was riding her horse on Bennett land and Mr. Oneil
grabbed the reins of the horse and ordered her out of there. Mr. Ott said that the
Oneils' ctaim that they don't care if the public is still allowed access via that road is
totally untrue.
Kevin Sandquist said his father was doing some Iogging in June 2005 and got
permission from Mann and HiIliard to go across their land to the road in question.
Mr. Sandquist then talked to Mr. Oneil about opening up the road to get the fogs out
since it made better sense. Mr. Oneil told Mr. Sandquist that he woufd stop Mr.
Sandquist, Mr. Sandquist asked permission to go across private land and increase the
length of haul and the expense of logging in general so he would not have to enter into
what he perceived would be a costly legal battle. Kevin Sandquist felt this was a case
of access being denied. Mr. Sandquist asked Mr. Oneil if he had anything to add
since it was only he and Sandquist's father, Mr. Oneil said he did not have anything to
add.
Greg Mann said that every logging project he has done on his property has
been approved by the Idaho Department of Lands, Re said if there had been
vioIations the TIDL would have corrected them.
Harriet Akin said she was denied access by Mrs. Oneil when she and her
daughter were riding horses on that road. She also asked why the condition of the
road was an issue since the only issue was right-of-way, not road maintenance.
Gene Riggs asked about the other road that goes down into the canyon, and
there was c1arification that it was across private ground, and the road petitioned for
validation is the only public right-of-way in the area.
Greg Mann showed a copy of the corrected warranty deed between the Otts
and OneiIs that showed that the property line was the "county roadn, so it was
understood at the time that the road was pubfic right-of-way.
Orland Arneberg closed the public hearing at 2:25 pm, Ron Landeck explained that
there was going to be findings of fact and coneiusions. As a point of clarification, Ron
explained the difference bet.;i.een "pubEic highway" and "public right-of-way? Ron
then said that based on testimony, the commissioners needed to decide whether
validation of the pubfie right-of-way was in the pubtic interest.
Sherman Clyde said it looked Iike the road has been used by the public and it
was in the pubfic interest to validate it as public right-of-way based on testimony he'd
heard. Orland Arneberg agreed that testimony favored validation. There was some
discussion about the originat deed versus the survey of the existing road, Sherman
Clyde made a motion to vaIidate this section of road as public right-of-way, using
Taggart's survey of the existing roadway as the legal definition of the right-of-way.
Orland Armberg seconded. The motion passed. Ron Landeck said he would
generate the findings of fact and conclusions of law and have those available by the
meeting on February 8,2006.

Karen Sttrbbs came in to disclrss Cameron Raad. Ms. Stuhbs was asking for the
Highway District's preferences with that road. Sherman Clyde said he would like
Camerons to deed right-of-way on that section of road so there would be room to put
snow if there was ever a need. The commissioners asked Ron Landeck to write
something up clarifying what the Eighway District wants,
Ron Landeck said he and Chairman Arneberg met with Taggart's attorney and had
a n offer of settlement. Sherman Clyde said he was uncomfostable making a decision
without Potlatch Commissioner Richard Hansen present to know what is going on in
his area.
The next meeting was scheduled for February 8,2006.
Being no further business, the meeting adjourned a t 4:00 pm
Chairman

Secretary

ITEM # 3

Don Halvorson
1290 American Ridge Road
Kendrick, Idaho, 83537
(208) 289-5602
Plaintiff, Pro se

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR Tff E COUNTY OF LATAH
Don & Charlotte Halvorson (Husband and Wife))
Plaintiffs
vs.

Case No. CV 2008-180

)
)

PLAINTIFFS'

North Latah County Highway District; Board of )

INTERROGATORIES AND

Commissioners for the North Latah County

)

REQUESTS

Highway District, Orland Arneberg, Richard

)

FOR ADMISSIONS AND

Hansen, Sherman Clyde, in their Official

)

DEFENDANTS' RESPONSES

Capacities, and in their Individual Capacities;

)

(PIRADR)

Dan Payne, in his Official Capacity and in his
Individual Capacity

)
)

Defendants

)

Plaintiffs submit these Defendants responses as true and accurate responses to Plaintiffs'
Requests for Admissions and Interrogatories:

I . Plaintiffs' First Request For Admissions (Arneberg, Clyde, Wansen, Pame) Request for
Admission No. 3 The 1996 alteration exceeded the limits of the prescriptive right of way in the

following manners: subpart c. The actual physical Location of CCR was altered in the
straightening of the curves and the extension of the road bed around the rock outcropping and the

PLAINTIFFS' INTERROGATORIES AND REQUESTS FOR ADhIISSIONS AND
DEFENDANTS' RESPONSES (PIMDR) 1

0763

washout of the roadbed. Response: Object as to relevance of 1996 activity. Object as to form of
request to the extent it calls for legal conclusion. Without waiver of objection. Admitted.

2. Plaintiffs' First Interrogatories (Arneberg, Clyde, Hansen, Pavne) Interrogatory
No. 3. List all available information and docunlents you know of, the names, addresses, phone
numbers and whereabouts of anyone, who may have information of or the possession of
docume~ltsconcerning the acquisition of the prescriptive right of waylhighway, CCR, the time of
the prescriptive period for the prescriptive right of bvaylhighway, CCR, the establishment of the
prescriptive right of waylhighway, CCR, and lor the width, location and use of the prescriptive
right of way, CCR, at the end of the prescriptive period for the prescriptive right of
waylhighway, CCR. Response: Object to this Interrogatory as unduly burdensome and
oppressive in that it covers an unli~nitedtime frame and seeks information and docume~ltsnot
reasonably calculated to lead to the discovery of admissible evidence. Without ivaiver of
objection, Docunients regarding CCR in NLCHD's possession are primarily set fort11 in
District's forernan's journals and Commissioner minutes. Width of CCR was widened on the
north side in 1996 to approximately its present u-idth. CCR was widened on south side in 2005
and 2006 by approximately four feet of road surface and the addition of sloping cut banks. A11
District Comnnissioners and the foreman, including Payne, for the CCR ~vherethe subdistrict is
located have knowledge of this information.
3. Plaintiffs' Second Interrogatories (Payne) 7. When did you issue the first driveway
access permit to the Wagners? Response To PIaintiffs' Second Interrogatories 7 . On
information and belief, during Spring 2006.

4. Plaintiffs' Second Interrogatories (Pavne) 6. When did you first become aware of a
property line dispute between the Wagners and Plaintiffs in the lricinity of the 3+1- acre parcel?

Response To Plaintiffs' Second Interrogatories 6.

In Spring 2006 Robert IVagner informed

District Foreman Dan Payne that Don Halvorson does not agree that Mr. TNagner's drik eway
approach is located holly on MJagners' property. The District Commissioners first became
aware of the dispute iqhen Mr. Halvorson attended a meeting in Spring 2006 to ask that the
District perform a survey of the Halvorsod'lliagner property lines.
PLAINTIFFS' INTERROGATORIES AND REQUESTS FOR ADMISSIONS AND
DEFENDANTS' RESPONSES (PIRADR) 2

5. Plaintiffs' First Interrogatories (Arneberg No. 10, Clyde No. 8, Hansen No. 10,
Pavne No. 10) State the number of meetings you have had with the Halvorsons in trying to
resolve the dispute over CCR. Response: One meeting in July, 2007 at CCR. I was present at
several meetings of NLCHD commissioners in 2006 and 2007 where Mr. Halvorson was present
and addressed CCR issues.
6. Plaintiffs' Second Interrogatories (Arneberg) 12. subparti. ?Vhat are the dates of
the "issue" with reference to the dealings of the Halvorsons with the NLCHD on the matter from
your knowledge; that is, how long have the Halvorsons been talking to the NLCHD abo~itthe
driveway permit and/or the NLCHD's unauthorized activities on CCR in the SENE of Section 15

T39N R ~ w B M ?Response: Since 4/12/06.

7. Plaintiffs' Second Interrogatories (Pavne) 1. Please state the standard operating
procedure for straightening, widening, altering, and/or changing CCR. Response: "The
standard operating procedure for North Latah County Highmay District public roads established
by prescription or public use, except those of a lesser width presently existing at the time those
highways are established, is to widen such roads as required for proper construction and
~naintenancein the discretion of the District up to a width of 50 feet. On information and belief,
CCR is a public highway established by prescription or public use and, therefore, \vould be
constructed and maintained in the discretion of the District as such forth above.

8. Plaintiffs' Second Interrogatories (Hansen) 30.

I-Iow have you, as Co~nmissioner

of the NLCHD. applied the law to the facts and opinions of facts you ascertained of Plaintiffs'
colorable claim and/or allegations of you're their taking of their land, your damages to Plaintiffs'
fence, and your issuing and not revoking drive-cvay access permit for ulilawful and unauthorized
acts (if so please state these facts, opinions of fact and the application of the laws to these facts
and opinions of fact) or have you intentionally stonewalled Plaintiffs with inaction and
deliberate indifference (if not, please state m-hat determinations you have made, what the rational
basis LYas for these determinations, what final decisions of these determinations you have related
to Plaintiffs, and how these final decisions have been transmitted to Plaintiffs during the last two
years)? Response to Plaintiffs' Second Interrogatories 30: In addition to statements set forth
PLAINTIFFS' ITNTERROGATORTES AND REQUESTS FOR ADMISSIONS AND
DEFENDANTS' RESPONSES (PIRADR) 3

in Responses to Plaintiffs' Second Interrogatories, Richard Hansen nlet with Don Iialvorson a
week or so after the 3/12/06 meeting to understand Mr. Halvorson's position on these matters
and to attempt to resolve Mr. IJalvorson's concerns. The District has not made "final decisions"
on any ~llattersinvolving CCR.

9. Plaintiffs' Second Interro~atories(Hansen) 4. For what reasons did you turn down
Plaintiffs' request that you initiate validation proceedings of CCR? Response to Plaintiffs'
Seconcl! Interrotratories (Nansen) 4. Because it was not in the District's interests to do so as
CCR was a public road established by prescription for public use.

10. Plaintiffs' Second Interrogatories (Arnebrg) 5. What steps did the NLCHD take
to insure no private property was improperly taken and/or not recorded in the widening and
changing of the location of CCR in the vicinity of the 3+/- acre parcel in 19967 Respotise to
Plaintiffs' Secoild Interrogatories (Arneberg) 5. Orland Arneberg has no specific k n o ledge
~

but generally knows that the District makes every reasonable effort to remain within its fifty (50)
foot right-of-nay in connection viith public roads established by prescription or public use.
I 1. Plaintiffs' Second Interrogatories (Arneberg) 6. 'IVhat steps did the NLCHD take
to insure no private property was i~nproperlytaken and/or not recorded in the widening and of
CCR in the vicinity of thc 3-1- acre parcel in 2005 andlor 2006? Response to Plaintiffs' Second
Interro~atories(Arneberg) 6. Orland Arneberg has no specific knowledge but generally

knows that the District makes every reasonable effort to remain within its fifty (50) foot right-ofway in connection with public roads established by prescription or public use.

12. Plaintiffs' Second Interrovatories (Arneberg) 13. 111Plaintiffs' First Request For
Admissiotls, Request For Admission No. 25, your response. an objection to the Request For
Admission n a s that the form of the request, ". . .misstates the statements made". Pleas? restate
th; statements in your own words. Response to PIairltiffs' Second Ilrterrogatories (Arneberd
13. Orland Ameberg has no specific knon-ledge but generally kaows that the District makes
every reasonable effort to remain within its fifty (50) foot right-of-way in connection with public
roads established by prescription or public use.

PLAINTIFFS' INTERROGATONES AND RFiQUESTS FOR ADMISSIONS AND
DEFENDANTS' RESPONSES (PIRADR) 4

13. Plaintiffs' Second Interrogatories (Arneberg) 14. In Plaintiffs' First Request For

Admissions, Request For Admission No. 28, your response, an objection to the Request For
Admission was that the form of the request. ". . .misstates the statements made". Please restate
your words andlor your meaning to the words, if the words are to imply anything but what your
words stated as recorded rn the minutes of the 3/11/07 meet~ng,"Orland Arneberg said he's lived
out there his whole life and can testify that tlie road hasn't m o ~ e d " Response to Plaintiffs'

Second Interrogatories (Arneberg) 14. Orland Arneberg has no specific knowledge but
generally ktlows that the District makes every reasonable effort to remain within its fiAy (50)
foot right-of-way in connection with public roads establisl~edby prescription or public use.

14. Plaintiffs Second Interrogatories (iirneberp) 12. In Plaintiffs First Request For
Admissions, Request For Adniission No. 26, you stated, "Admitted. I first became aware of this
issue when Halvorsons and Wagners appeared at a Cornlnissioners meeting to discuss it. I had
no further conversations with Mr. Wagner during the permitting phase. I have since spoken to
Mr. Wagner on several occasions concerning his proble~nswith Mr. Eialvorson." I11 regards to
this admission and your stated qualifications, answer the following interrogatories. Subpart d.
How did the different parties become aware of the same Comn~issioners'meeting to discuss the
same issue; that is bow did Johrr Bohman, Gary Osbom: Bob Wagner, Kate IVagnt-r, Patsy
Wagner, Francis Wagner, and Don Halvorson all arrive at the same place at the same time; that
is, were Jobn Bohrnan, Gary Osborn, Bob Wagner, Kate Wagner, Patsy Wagner, Francis
Wagner, on the meeting agenda, or was Don Halvorson on the meeting agenda and who put them
on the agenda? Response to Plaintiffs' Second Interrogatories (Arneberg) 12, Subpart d. I
do not know. Subpart e. Did either or both parties receive notice and if so how was notice
provided? Response to Plaintiffs' Second Interrogatories (Arneberg) 12. Subpart e. I do
not know. Subpart f. Was the issue put on the meeting agenda; that is, why did you choose to
address Don Halvorson rather than any of the other people in the room? Response to Plaintiffs'

Second Interrotratories (,Arneberg) 12. Subpart f. I believe because District secretary Dan
Carscallen informed me that Dan Halvorson wanted to address the Commissioners. Subpart g.
Do you have any reasonable explanation for the confluence of both parties arriving at the same
PLAINTIFFS' NTERROGATORIES AND REQUESTS FOR ADMISSIONS AND
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meeting with the availability of the time on the meeting schedule to address the issue? Response
to Plaintiffs' Second Interrogatories (Arneberg) 12. Subpart g. The u,ord we had was that

Don Halvorson was going to speak to the Commissioners about an issue involving the Wagners,
although I do not know how anyone else learned that information. Subpar-t h. Was any
communication directed by the NLCIID (including co~nmissionersandlor employees) to either
party about discussing the Issue at a comm~ssioner'smeeting? Response to Plaintiffs' Second
Interrogatories (Arneberg) 12. Subpart h. Not to my knowledge Subpart i. %'as the

meeting you refer to the 4/12/06 meeting? Response to Plaintiffs' Second Interro~atories
j'Arneberg) 12. Subpart i. Yes. Subpart

i. What are the dates of the "issue"

with reference to

the dealings of the Halvorsons with the NLCHD on the matter from your knotvledge; that is, ho\n
long have the Halvorsons been talking to the NLCHD about the driveway permit andlor the
NLCHD's unauthorized activities on CCR in the SENE of Section 15 T39N R3wBMS?
Response to Plaintiffs' Second Interrogatories ( A r n e b e r ~ )12. Subpart i. Since 41721'06.

15. Plaintiffs' Second Interrogatories (Payne) 6. When did you first become aware of
a property line dispute between the JVagners and Plaintiffs in the vicinity of the 3+/- acre parcel?
Response to Plaintiffs' Second Interrogatories (Pavne) 6. In Spring 2006 Robert UTagner

informed District Foretnan Dan Payne that Don Halvorson does not agree that Mr. Wagner's
driveway approach is located whollyhon Wagners' property. The District Commissioners first
became aware of the dispute when Mr. Halvorson attended a meeting in Spring 2006 to ask that
the District perform a survey of the HalvorsonilVagner property lines.

1 6 Plaintiffs' Second Interrogatories (Payne) 7. When did you issue the first
driveway access permit to the Wragners? Response to Plaintiffs' Second Interrogatories
@'a~ine)7. On information and belief, during Spring 2006.

17. Plaintiffs' Second Interrogatories (Pavne) 8. When did you take final action on
the first Wiagner dri.ireivay access pennit (Latah County Building department shours record of
you signing off on the question of road access for the U'agners' building permit in h4arch 2006)?
Response to Plaintiffs' Second Interrogatories F a y n e ) 8. Object as this interrogatory is

ambiguous as to what is meant by "take final action". Without waiver of said objection,
PLAINTIFFS' INTERROGATOMES AND REZQISESTS FOR ADMISSIONS AND
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following District's issuance of the first driveway access permit to the Wagners, the Wagners
requested a s~tbstitutedriveway access permit sometime within several months after March 2006,
the District issued that second Wagner drivem:ay access permit as a replaceinent for the first
driveway access permit, and the first permit was impliedly revoked by the District as a condition
of the issuance of the second permit.

18. Plaintiffs' Second Interro~atories(Pavne) 9. What was the final action taken on
the first Wagner driveway access permit? Response to Plaintiffs' Second Interrogatories

CPavne) 9. See Response to Plaintiffs' Second Interrogatories 8 -- Object as this interrogatory is
ambiguous as to what is meant by '.take final action". Without waiver of said objection,
following District's issuance of the first driveway access pcrmit to the JVagners, the Wagners
requested a substitute driveway access permit soixletirne within several inonths after March 2006,
the District issued that second Wagner driveway access permit as a replacemsnt for the first
driveway access permit, and the first permit was impliedly revoked by the District as a condition
of the issuance of the second permit.

19. Plaintiffs' Second Interrogatories (Payne) 10. Did the Wagners apply for a second
driveway access permit? Respo~tseto Plaintiffs' Second Interro~atories(Payne) 10. Yes.
On this 21st Day of October, 2908,

20. Plaintiffs' Second Interrogatories (Pavne) 1 Please state the standard operating

procedure for straightening, widening, altering, and/or changing CCR. Response to Plaintiffs'

Second Interro~atories(Pavne) 1. The standard operating procedure for North Latah County
Highway District public roads established by prescription or public use, except those of a lesser
width presentiy existing at the time those highwa>is are established, is to widen such roads as
required for proper construction and maintenance in the discretion of the District LIP to a width of

50 feet. On information and belief, CCR is a public highway established by prescription or
public use and, therefore, would be constructed and maintained in the discretion of the District as
such forth above.

RESPECTFULLY SUBMITTED,

(il
Don Halvorson
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I hereby certify that on this 21Stday of October, 2008, I caused a true and correct copy of
this d o c u m e ~to
~ t be served on the follotving individual in the marrner indicated below:

LAEECK

RONALD J.
LANDECK, WESTRERG, JUDGE &
GRAHAM, P.A.
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P.O. Box 4343
hloscocv. ID 83 843
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DISTRICT JUDGE
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Lewiston, ID 83501-0896
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[ ] Federal Express Standard Overnight Mail

Don Halvorson
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Don Halvorson
1290 American Ridge Road
Kendrick, Idaho, 83537
(208) 289-5602
Plaintiff, Pro se

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH
Don & Charlotte Halvorson (Husband and Wife))
Plaintiffs
VS.

Case No. CV 2008- 180

)

PLAINTIFFS' REPLY BRIEF

)

TO DEFENDANTS' ANSWERING

North Latah County Highway District; Board of )

BRIEF TO PLAINTIFFS'

Commissioners for the North Latah County

)

MOTIONS FOR PARTIAL

Highway District, Orland Arneberg, Richard

)

SUMMARY JUDGMENT FILED

Hansen, Sherman Clyde, in their Official

)

SEPTEMBER 19, OCTOBER 6

Capacities, and in their Individual Capacities;

)

AND OCTOBER 21,2008, AND

Dan Payne, in his Official Capacity and in his

)

DEFENDANTS' MOTION TO

Individual Capacity

)

STRIKE AND DEFENDANTS

Defendants

)

MOiiON FOR AlOORNEY FEES

I. Introduction.
Defendants have lumped together thsee separate motions for partial summar~7judgnle~lt
and answered generally tlxee speczjc requests for the adjudication of three speciJic issues. In
doing so: Defendants seek to subvert the three separate issues illto their own general issue of
PLAINTIFFS' REPLY BRIEF TO DEFENDANTS' ANSWERING BRIEF TO PLAINTIFFS'
MOTION FOR PARTIAL SUMMARY JUDGMENT FILED SEPTEMBER 19, OCTOBER 6
AND OCTOBER 21,2008, DEFENDANTS' MOTION TO STRILE iZND DEFEKDANTS
MOTION FOR ATTORNEY FEES
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whether there exist genuine issues of material fact "as to whether the District has undertaken any
activity outside the jurisdiction it lawfully exercises over Camps Canyon Road" (see Defendants
Answering Brief at 2). Such restatement is argumentative and is not material to any or all of the
three separate issues presented for adjudication. Defendants fail to present any specific disputed
facts to any essential element of Plaintiffs' Motions for partial summary judgment.
If. Standard for Summary Judgment
"Judgment shall be granted to the moving party if the nonmoving party fails to make a
showing sufficient to establish an essential element to the party's case." iWcColm-Traska v.
Baker, 139 Idaho 948, 950-51, 88 P.3d 767, 769-70 (2004).
"The requirement found in Idaho caselaw that a party moving for summary judgnient
"present evidence" is not a requirement that the party "present specific facts" as Foster implies.
"Evidence" and "facts" are related but nonetheless different concepts. As a result, the summary
judgment process imposes different requirements on a movant than those faced by the adverse
party. Although the party moving for summary judgment must establish through "evidence" the
absence of any genuine issue of material fact, there is no requirement the m o v a ~present
~t
specific
facts. See Smitlz (v. Meridian Joint Sch. Dist. No.

21,128 Idaho at 7 19, 9 18 P.2d at 588. Once tlie

movant has made and appropriately supported its motion, it is the responsibility of the adverse
party to come forward with evidence, id., and to "&forth

specific facts showing that there is a

genuine issue for trial." I.R.C.P. 56(e)." Foster- v. Traul, 141 Idaho 890, 120 P.3d 278 (2005).
(Emphasis added.)
Plaintiffs will reply in turn to each separate issue/motion.
111. Plaintiffs' Motion for the Nullification of the original right of way.
Plaintiffs incorporate preceding sections I and I1 of this reply to Defendants' answering
brief in its entirety in reply to Defendants' response to Plaintiffs' Motion for the Nullification of
the original right of way.
Defendants bring forth no specific disputed facts show-ingthere is a genuine issue for trial
in answering Plaintiffs' blotion For Partial Summary JudgmentiAdjudication of the Issue of the
PLAINTIFFS' REPLY BRIEF TO DEFENDANTS' ANSIT~ERNGBRIEF TO PLAINTIFFS'
MOTION FOR PARTIAL SUMMARY JUDGMENT FILED SEPTEMBER 19, OCTOBER 6
AND OCTOBER 21,2008, DEFENDANTS' MOTION TO STRILE AND DEFENDANTS
MOTION FOR ATTORNEY FEES
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Nullification of the Original Prescriptive Right of Way And Subsequent Burden of Proof of
Prescription And/or Validation of a Legally Established Right of Way. Facts presented by
Defendants under section 3.1 numbers I through 8 are immaterial, baseless, argumentative,
and/or frivolous and fail to make a showing of an essential element of Plaintiffs' motion.
I. Defendants specific facts Number I) and Number 2')
Whether Camps Canyon Road was established as a public highway prior to 1930
through public use has not been substantiated by any evidence. Plaintiffs requested such specific
information and Defendants answered specifically by shifting their historical response to 1996,
citing no prior data. Plaintiffs' First Interrogatories, INTERROGATORY NO. 3 - "List all
available information and documents you know of, the names, addresses, phone numbers and
whereabouts of anyone, who may have information of or the possession of documents
concerning the acquisition of the prescriptive right of way/highway, CCR, the time of the
prescriptive period for the prescriptive right-of-waylhighway, CCR, the establishment of the
prescriptive right-of-waylhighway, CCR, at the end of the prescriptive period for the prescriptive
right of waylhighway, CCR. RESPONSE: Object to this Interrogatory as unduly burdensome
and oppressive in that it covers an unlimited time frame and seelts information and documents
not reasonably calculated to lead to the discovery of admissible evidence. Without waiver of
objection, Documents regarding CCR in NLCHD's possessioil are primarily set forth in District
foreman's journals and Con~missionerMinutes. Width of CCR was widened on the north side
1996 to approximately its present width. CCR was widened 011 somh side in 2665 and 2006 by
approximately four feet of road surface and the addition of sloping cut banks. All District
Commissioners and the foreman, including Payne, for the CCR where subdistrict is located have
knowledge of this information."
Plaintiffs rely on Defendants' answer. Defendants' present no specific, competeilt,
objective, and direct or circumstantial evidence of actual recorded data relating to the acquisition
or establishment of Camps Canyon Road in Defendants' response to Plaintiffs' interrogatory.
PLAINTIFFS' =PLY BRIEF TO DEFENDANTS' AXSINERIYG BRIEF TO PLAINTIFFS'
MOTION FOR PARTIAL SUMMARY JUDGMENT FILED SEPTEMBER 19, OCTOBER 6
AND OCTOBER 21,2008, DEFENDANTS' MOTION TO STRILE AND DEFENDL4NTS
MO'TION FOR ATTORNEY FEES
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Now Defendants bring forth hearsay evidence in argumentative fashion
suggesting Camps Canyon Road was established prior to 1930 and that it now follows the
approximate same centerline as it did in 1930. Arneberg was less than 4 years of age and there is
no indication that either Carscallen andlor Payne were even born by 1930, therefore their
personal affidavit relies on hearsay. Defendants present no specific factls, no circumstantial or
direct evidence to support their opinion. Further, no more support for their opinion is garnered
by three persons repeating the same opinion. (See 39 AMJUR2 ~HIGHWAYS,
,
STREETS,
AND
BRIDGES,
$67, Re-establishing boundaries, "Provision is sometimes made for the reestablishment of the boundaries of a street or highway by a proceeding instituted for that
purpose, where such boundaries have become lost or uncertain. Practice Guide: Prior
establishment of a road is a necessary prerequisite to the reestablishment of the road and a
"reasonable belief' in the prior establishment is not sufficient."
Those who are responsible to make findings of fact in regards to the recording of
highways now seek to do so solely on their own repetitious testimony.
Placement of Cainps Canyon Road on the official map of the District's highway
system does not present evidence of establishment (see Homestead Farms, Inc. v. Bd. Of

Comm 'ers, 141 Idaho 855,859, 119 P.3d 630,634 (2005), -'The process by which a county
selects a highway system or creates an official highway inap does not also serve to adjudicate the
public status of any roads within the county or create new public highways or rights-of-way."
Further, Plaintiffs do not dispute Camps Canyon Road was at some time used for
a period of five years \rr~hichmay have coincided with being tvorked and kept up at the public
expense. If as an element of the specific issue to be adjudicated and for this motion only,
Plaintiffs do not dispute Cainps Canyon Road existed as an unrecorded prescriptive
roadlhighwayli-ight of way, as is u-here is until the alterations in 1996.
Defendants must show they are competent to inalte such statements, and show
specific direct or circumstantial evidence of these hearsay facts. Plaintiffs do not dispute that
Camps Canyon Road does not still travel approximately in a northm esterly direction across the
PLAINTIFFS' REPLY BRIEF TO DEFENDANTS' ANSWERIKG BRIEF TO PLAINTIFFS'
hIOTION FOR PARTIAL SUMMARY JUDGMENT FILED SEPTEMBER 19, OCTOBER 6
AND OCTOBER 21,2008, DEFENDANTS' MOTION TO STRILE AND DEFENDANTS
MOTION FOR ATTORNEY FEES
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SENE Section 15 T39N 3WBM, yet this approximation does not specifically dispute the change
in the physical location and width of Camps Canyon Road in 1996 and therefore the elements of
the identical strip of land it occupies.
3. Defendants' specific facts Numbers 3), 4), and 5 )
Defendants acknowledgement of the widening of Camps Canyon Road in the year
of 1996 is an element of the Plaintiffs' Motion. The additional information that the Defendants
supply is not material to the present issues of identical strip of land. The time frame of the
partial summary judgment is up to and including 1996.
4. Defendants' specific facts Numbers 6). 7). and 8)
Defendants7 subversion of the issues at hand does not increase or change the
elements Plaintiffs need to establish evidence of no disputed facts. Plaintiffs do not dispute
Defendants have the authority to widen, straighten, alter, and or maintain Camps Canyon Road.
Plaintiffs do not dispute Defendants are not "unauthorized" to maintain, widen, straighten, alter
Camps Canyon Road. Plaintiffs do not dispute that Defendants claim a fifty foot right of way.
However the extent or width of the right of way/road/highway is a matter of another issue and
not specific evidence of a disputed element of the present issue. Both a 50 foot and a lesser
width prescriptive highwayiright of wayi road are confined to ail identical strip of land.
Defendants rely heavily on i\4eservey v. Gullford, 14 Idaho 133, 93 P. 780 (1908).
Defendants fail to note that the Meservey case was reversed and remanded for the very reasons
the present case (". . .must be determined from a consideratioil of the facts and circuinstailces of
the peculiar to the case" see Meservey) has been filed and many if not all of Defendants
references to Meservey and other cases are not material to the elements of this specific motion
for partial summary judgment.
There is no direct or circumstantial data presented to show how or when Camps Canyon
Road was acquired, whether it was under a certain statute, its predecessor statute, or preexisting
at a lesser w-idth. The actual width in the present summary judgment is not an element to the
present partial summary judgment. The present partial summary judgment is a matter of the
PLAINTIFFS' REPLY BRTEF TO DEFENDANTS' ANSWERING BRIEF TO PLAINTIFFS'
MOTION FOR PARTIAL SUPvfMARY JUDGMENT FILED SEPTEMBER 19, OCTOBER 6
PLhTDOCTOBER 2 1,2008. DEFENDANTS' MOTION TO STRILE AND DEFENDANTS
MOTION FOR ATTORNEY FEES
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changes to Camps Canyon Road which determine Plaintiffs' right as a matter of law to have this
issue adjudicated.
As Idaho Supreme Court stated in Aztec Ltd, Inc. v. Cr-eekside Investment Co., 100 Idaho 566,
569,602 P.2d 64,67 (1979), "An increase in width does more than merely increase the burden
upon the servient estate; it has the effect of enveloping additional land.'' Defendants reliance on
Bentel v. County of Bannock, 104 Idaho 130, 656 P.2d 1383 (1983) is misplaced as Berztel was a
case about the right to install utilities beneath the surface area of a public road, not about making
enveloping more land. Whether a road becomes a conduit for the dispersal of technological
advancements is entirely a different matter than the taking of property. It is a matter of the use of
a prescriptive right of way.
If is clear, after the alterations of 1996, Camps Canyon Road, in the pertinent part, could
not, under any theory, result in the occupation of the identical strip of land it did when it was
created by use. Without waiver of Plaintiffs objection to Defendants' claim to 25 feet from
centerline, even this theory envelopes new land and is not identical to original claim. The doubt
so created by this 1996 alteration in Camps Canyon Road in the pertinent part affords Plaintiffs
now, as a matter of law, and Plaintiffs so request this Court to grant, an order to shift the burden
of proof to those who claim prescription and/or in the alternative the right to private action to
have the right of waylhighwaylroad validated under the resolution of the commissioners.
IV. Plaintiffs' Operating Procedures h4otion
Plaintiffs incorporate preceding sections I, 11, and 111 of this reply to Defendants'
answering brief in its entirety in reply to Defendants' response to Plaintiffs' Operating Procedure
htotion.
Once again Defendants choose the argumentative approach and to try to subvert the issue
for adjudication to one of their own making. "As there is, at the least, a genuine issue of fact as
to whether the District has overstepped any boundaries, this h/lotioll must fail as Plaintiffs have
not shown any cause to claim a deprivation of their rights." (See Defendants' Answering Brief
To Plaintiffs' Motions For Partial Summary Judgment Filed September 19, October 6 and
PLAINTIFFS' REPLY BRIEF TO DEFENDANTS' ANSWERING BRIEF TO PLAINTIFFS'
MOTION FOR PARTIAL SUMMARY JUDG,VENT FILED SEPTEMBER 19, OCTOBER 6
AND OCTOBER 21,2008, DEFENDANTS' A4OTION TO STRILE AND DEFENDANTS
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October 21,2008, Defendants Motion to Strike Defendants' Motion For Attorney Fees, at 8).
Without waiver to Plaintiffs' objection that Defendants are subverting partial summary
judgment into one of their own making, Plaintiffs refer Defendants and Court to the U. S.
Supreme Court. "In procedural due process claims, the deprivation by state action of a
coilstitutioi~allyprotected interest . . . is not in itself unconstitutional; what is unconstitutional is
the deprivation of such an interest without due process of law." Zinermon v. Burch, 494 U. S.
113, at 125 (1990).
Once again Defendants bring forth no specific disputed facts that pertain to the elements
of this partial summary judgment (Defendants' 1 though 8). Plaintiffs incorporate above
sections I through 111 of this response in its entirety in response to Defendants Answering Brief.
Plaintiffs do not dispute Defendants authority to widen, straighten, or alter a prescriptive
right of waylroadihighway. The fact that Defendants state, "[tJhe District is well within its legal
rights to widen a road without holding a public hearing wllen that activity occurs within the area
of the District's public right of way", is not an element in this specific issue to be adjudicated.
At issue here is the element that the activity which effects the alleged deprivation is not
"unautl~orized", as Defe~~dants
and Plaintiffs do not dispute. At question is the presence of
circumscription of statutory safeguards and remedies for ersoneous deprivations. Not holding a
hearing, when it is not infeasible, simply increases the risk of enoneous deprivation. Widening,
straightening, and or altering a public road is a public matter. it is a matter of plamling. Public
hearings are not infeasible; they are the grist of Democracy. There are no exigent circumstances
to warrant the risk of erroiieously abridging constitutionally protected property rights.
Defendants state, "[tlhe adiniilistrative costs to the District in matters such as the instant
case uould outweigh any safeguard. Moreover, this case is unique in the District's history which
is evidence that this alleged problem does not need additional safeguards." At this late stage
Defendants suggest that there is some reason for not affording Plaintiffs a hearing or final
decision; yet, Defendants do not bring forth any specific evidence of costs (However in
opposition to this implied cost, they do acknowledge the costs of this litigation in their requests
PLAINTIFFS' REPLY BRIEF TO DEFENDANTS' AhTSLVERINGBRIEF TO PLAINTIFFS'
hJ0TION FOR PARTIAL SUMMARY JUDGMENT FILED SEPTEMBER 19, OCTOBER 6
AND OCTOBER 21,2008, DEFENDANTS' MOTIOhTTO STRILE AND DEFENDANTS
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for attorney fees and costs), and in the same breath do state this is a rare case--which is
antithetical to the proposition of a multitude of cases requiring administrative costs.
Still the matter at issue is not whether the complaint box is always empty, but rather that
the complaint box may be nailed shut. "[Flairness can rarely be obtained by secret, one-sided
determination of facts decisive of rights. . . .no better instrument has been devised for arriving at
truth than to give a person in jeopardy of serious loss notice of the case against him and
opportunity to meet it." Joint Ant-Fascist Refugee Committee v. McGrath, 341 U. S. 123, 341 U.

S. 170-172 (Frankfurter, J., concurring).
Due Process in such matters is not discretionary. Due process is required not only by the
5Ih and 14'" An~eudmentsof the U. S. and Article I

$5

13 and 14 of the Idaho State Constitution,

but many State statutes and the doctrine of a quasi-judicial capacity. Defendants bring forth no
specific evidence (1 through 8 Defendants Answering Brief at 5-6) to show circumscription of
their policyicustomlstai~dardoperating procedure with safeguards, or remedies for erroneous
deprivations why notice and hearing are not required, what ainount of "due process" is due, why
predeprivation notice and hearing are not feasible, or how "due process" can be afforded. They
simply say they have the authority (not "unauthorized") to do what they do. However they show
no specific evidence for their coilcornitant responsibility to circumscribe their authority with
safeguards and remedies for erroneous deprivations. "The Court in Carey v. Piphus 435 US 247
(1978) explained that a deprivation of procedural due process is actionable under

5

1983 without

regard to whether the same deprivation would have taken place even in the presence of proper
proced~~ral
safeguards. (even if the deprivatioil was in fact justified, so the plaintiffs did not
suffer any "other actual injury" caused by the lack of due process, "the fact remains that they
were deprived of their right to procedural due process"). It went on to say, however, that, in cases
where the deprivation would have occurred anyway, and the lack of due process did not itself
cause any injury (such as emotional distress), the plaintiff may recover only nominal damages7'
(internal citations omitted) (see Footilote 1I, Ziner~zon).
PLAINTIFFS' REPLY BRIEF TO DEFENDANTS' ANSWERING BRIEF TO PLAINTIFFS'
MOTION FOR PARTIAL SUMMARY JUDGMENT FILED SEPTEMBER 19, OCTOBER 6
AXD OCTOBER 21,2008, DEFENDANTS' MOTION TO STRILE AXD DEFENDANTS
MOTION FOR ATTORNEY FEES
8

0718

Defendants bring forth no evidence of a disputed element of Plaintiffs' Motion for Partial
Summary JudgmentIAdjudication Of The Issue Of The Facial Validity Of The NLCHD's
Standing Operating Procedure/PolicylCustom For Widening a Prescriptive Right Of Way. The
signs and symptoms of the lingering disease of taking right without the concomitant
responsibility continues unabated. Plaintiffs request this Court to grant order for partial
summary judgment in this issue for adjudication that Defendants' standing operating
procedure/policy/custom for widening a prescriptive right of way is invalid.
Defendants in their brief, not presented as a matter of a disputed fact, bring up the issue
of I. C. tj 40-203a of possibly providing a predeprivatioil process that ". . .allows any property
owner within the District system, a right 'to initiate public proceedings to validate a highway or
public right-of-way' if the 'location of the highway.. .cannot be accurately determined due to
numerous allegations of the highway.. .' amongst other provisions." Plaintiffs will respond to
this issue, but do not agree that this is an element of the present partial summary judgment. Any
dispute that arises from this issue is a matter of adjudication of another issue.
First, Plaintiffs do not dispute I. C. 40-203a and the IRTA may be possible post
deprivation remedy (without waiver of Plaintiffs' right to a predeprivation notice and hearing).
It is not likely to provide a predeprivation remedy. Secondly, the post deprivatioil remedy of
exhaustion of agency remedies is not an element of the due process requirements (see College
Savings Bank v. Floridu PrepuidPostSeconday Ed Exyerzse Bd 527 U . S. 666 (1 999), 131 F.3d
353 (exhaustion of judicial remedies is not a prerequisite); Patsy v. Florida Board ofliegents,
457 U.S. 496, 501 (1982) (exhaustion of administrative remedies is not a prerequisite). But see,
Younger v. Harris, 401 U.S. 37 (1971) (a federal plaintiff is barred from seeking declaratory or
injunctive relief relating to ongoing state criminal judicial proceedings); Heck v. Humphrey, 5 12
U.S. 477 (1994) (plaintiff must prove that a conviction or sentence has been reversed prior to
recovering damages for unconstitutional conviction or imprisonment); 42 U.S.C. tj 1997c (a
prisoner's civil rights lawsuit may be delayed up to 180 days to require the prisoner to exhaust
administrative remedies). Third, Defendants misstate the statute to give it the appearance or
PLAINTIFFS' E P L Y BRIEF TO DEFENDANTS' AKSWERING BRIEF TO PLAINTIFFS'
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effect they choose. I. C. 5 40-203a has a public right of action as well as an implied right to
private action. Defendants seek to obfuscate the two by combining them and misstating the
legislative purpose. The first half of Defendants combination is the public part, ". . .allours any
property owner within the District system, a right 'to initiate public proceedings to validate a
highway or public right-of-way'; (See College Savings Bank 11. Florida PrepaidPostSecondary
Ed. Expense Bd, 527 TJ. S. 666 (1999)' 131 F.3d 353, "The hallmark of a protected property

interest is the right to exclude others. That is 'one of the most essential sticks in the bundle of
rights that are commonly characterized as property.' Kaiser Aetna v. United States, 444 U.S. 164,
176 (1979). That is why the right that we all possess to use the public lands is not the "property"
right of anyone-hence tile sardonic maxim, explaining what economists call the "tragedy of the
commons,"^ res publica, res nullius." Defendants combine the public part wit11 the implied right

to private action, 'location of the highway.. .cannot be accurately determined due to numerous
allegations of the higl~way. . . ' amongst other provisions." Co~nlnissionersare prohibited from
initiating validation proceedings except in three circun~stances,all of which give abutting
landowners an implied right to private action. In the event any of the three are present
Commissioners are given perixission, "may", initiate validation proceedings under their own
resolution. This assurance of the availability of the private rigllt of action is inandatory in the
presence of doubt; hence the objectives of due process may be fulfilled. However the elements
of this specific issue to be adjudicated speak to what is not present, that is, are not incorporated
iilto the policy/custom/standard operating procedure. I. C. 5 40-203a and the IRTA are not
iilcorporated into the NLCHD standard operating procedure for widening a prescriptive
road/highway/right of way. The sole criterion for widening a prescriptive rigllt of
way-/road/highway is the discretion of a District which believes, "[tlhe District is well witllin its
legal rights to widen a road witllout f~oldinga public hearing m-hen that activity occurs within the
area of the District's public right of way" (see Defendants Ans\+ering Brief at 8). There is no
mention at all'of underlying or abutting landoG+nersrights and the safeguards and remedies to
protect them. "Section 1 of the Fourteenth Amendment provides that no State shall "deprive any
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person o f . . . property . . . without due process of law." Section 5 provides that "[tlhe Co~lgress
shall have power to enforce, by appropriate legislation, the provisions of this article." We made
clear in City of Boerne v. Flores, 521 U.S. 507,

,

(1997), that the term "enforce" is to be

taken seriously-that the object of valid 85 legislation must be the carefully delimited reinediatio~
or prevention of constitutional violations." College Savings Bctnk v. Florida

PrepaidPostSeconduyy Ed Expense Bd, 527 U. S. 666 (1999). 131 F.3d 353 (emphasis added).
Fourth, Plaintiffs asked Defendants to initiate validation proceedings under the Commissioners'
own resolution, having show^ them that all three permissory elements were f~~lfilled
and they
refused (see Minutes of 312 1/07 NLCMD regular meetings, exhibit #2 at page), they again
refused at the 9/12/07 regular meeting (Exhibit # 2 at page) stating that Plaintiffs pay a $750 fee
and petition the Defendants, those who have already been given the needed information to
initiate validation proceedings under their own resolution and have refused, to answer the
"public" question and \$/eretold to get a lawyer if Plaintiffs, in effect, wanted the private right to
action considered. None of this is conducive of providing remedies or safeguards for erroneous
deprivations (the issue may be invalid in a11 "as applied" but not as a "facial" confrontation to the
procedureicustoml standing operating procedure). (In a similar case where the agency requested
the Plaintiff to pay a fee to recover his already taken property right the 9t" Circuit implies this
only adds injury or avoids the inherent mandatory due process. The present case does not even
contain the "ripeness" variable. \vhich afforded the agency, Cot111ty of Riverside, a non frivolous
opposition (rezoiling may be a legislative process--no such issue exists here) to the plaintiffs
complaint. See Iforris 1). County ofRi\>er.side,
904 F.2d 497 (9t" Circuit 1989) ('Sii~milarlyhere,
recovery of any commercial use Harris may make of his property (including the use he I\-as
making of it prior to the zoning change) is absolutely conditioned on payment of a $2,400 to
$3,000 nonrefu~ldableapplication fee. Because of its exceptional effect on Harris as a specific,
identifiable individual, we believe that the County's decision to rezone I-Iarris' land is the type of
eovemnlent action which is subject to procedural due process constrail~ts.") The inclusion of I.

u
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C. fj40-203a as a predeprevation remedy included in Defendants' Standing operating
procedure/policylcustom is frivolous and not based in any legal argument.
V. Plaintiffs' 8 1983 Motion
Plaintiffs incorporate preceding sections I, 11, 111, and IV of this reply to Defendants'
answering brief in its entirety in reply to Defendants' response to Plaintiffs'

5 1983 Motion.

Once again, Defendants bring forth no specific evidence of disputed facts (1 though 8,
Defendants' Answering Brief at 5-6), merely a general complaiiit which simply advocates
Plaintiffs' position, rather than to oppose it ("Again, Plaintiffs have not shown (?Ja violation of
their constitutional property rights, (ii) and the District has show11 that the District has acted
within its lawful authority in all matters pertaining to Camps Canyon Road. (iii) At a minimum,
there are genuine issues of material fact that preclude issuance of a summary judgment in regard
to this Motion." (Emphasis added to enable Plaintiffs to respond.)
(i) Plaintiffs in this partial summary judgment has requested this Court to grant order for
cause of action under 42 U. S. C. 1983 for a procedural due process claim and/or liability for
Defendants, under the color of law, in their individual as well as tlieir official capacities. No
proof of "violation of their constitutional property rights" is prerequisite to such an action. Such
damages, injuries, costs, punitive damages, declaratory relief, equitable relief, and or injunctive
relief may be ascertained in upcoming trial. See College Savings Bank v. Florida
PrepaidPostSecolldary Ed. Expense Bd, 527 U. S. 666 (1999). 131 F.3d 353; Zinermon v. Burch,
494 U. S. 113, at 125 (1990); Carey v. Piphus 435 US 247 (1 978); Haminond v. County of
Madera 859 F. 2d 797 (9th Circuit 1988); McCulloch v. Glasgow 620 F. 2d 47 (5th Circuit
1980); Harris v. County of Riverside 904 F.2d 497 (9th Circuit 1989); Fuentes v. Shevin 407
U.S. 67 (1972); Logan v. Zimmer~lla~l
Brush Compa~ly,455 U.S. 422 (1982); Zirnrnerinan v.
City of Oaltland, 255 F,3d 734 (9th Circuit 2001); Carole Evers v. County of Custer, 745 F.2d
1136 (9th Circuit 1983); amongst others. "The knowledge that a municipal it^^ will be liable for
all of its injurious conduct, whether committed in good faith or not, should create an incentive
for officials who may harbor doubts about the lawfulness of their intended actions to err on the
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side of protecting citizens' constitutional rights. Furthermore, the threat that damages might be
levied against the city might encourage those in a policymaking position to institute internal rules
and programs designed to minimize the likelihood of unintentional infringements on
constitutional rights" Owen v. City of Independence, 435 U.S. at 650-52, 100 S. Ct. at 1415-16
(1979). In direct response to Defendants' claim for need of proof, and without waiver of what
has just been said, Plaintiffs refer Defendants to Idaho Supreme Court statement in Aztec Ltd.,
Iuzc. v. Creekside Investment Co., 100 Idaho 566, 569,602 P.2d 64, 67 (1979), "An increase in
width does more than merely increase the burden upon the servient estate; it has the effect of
enveloping additional land."
(ii) Plaintiffs make no contention that alleged deprivations were not under the color of

law or "una~rthorized"and Defendants do not dispute this--"and the District has shown that the
District has acted within its lawful authority in all matters pertaining to Camps Canyon Road."
(iii) This is apartial summary judgment iMotion. "At a minimun~,there are genuine

issues of material fact that preclude issuance of a summary judgment in regard to this Motion."
Defendants bring forth no specific disputed facts. See il.fcColr?z-Traskav. Baker, 139 Idaho 948,
950-51, 88 P.3d 767, 769-70 (2004); ,Smitlz [v. iveridiarz Joint Sch. Dist. 12'0. 21, 128 Idaho at
719,918 P.2d at 588; Foster. v. Traul, 141 Idaho 890, 120 P.3d 278 (2005).

(is9 '-Due process does not require a hearing for the issuance of driveway permits as
Plaintiffs assert." The question in this partial summary judgment is whether the Defendants
standing operating procedures/policies/customs provide for Plaintiffs' right to procedural due
process by circunlscribing Defendants' not "unautllorized" issuanceifailure to issue and/or
revocatioil/failure to revoke driveway access permits wit11 safeguards and remedies for erroneous
issuances and failures to revoke for alleged unlawful (trespass, nuisance) permits. Whether due
process requires a hearing for tile issuance of a driveway permit is neither Plaintiffs' assertion
nor and element of the present partial summary judgment.

/V/ --Theabsurdity of the claim of Plaintiffs 5 1983 hlotion is well illustrated by this
example [driveway access permits-due

process]." The sine qua non of an abusive relationship
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is the claim to right/s without the acceptance of the concomitant responsibility. It very well may
be that it is absusd to try to tell an abusive person/s "no", for they seem incapable of
understanding the meaning of "no". In our form of democracy it is not absurd to tell abusive
persons "no" in a Court of Justice, and, after all, that is why we are here, as Plaintiffs.
VII. Conclusion
A 1 4 ~~m~e n d m e nclaim
t
(42 U.S.C. 1983) can attach in three ways under the Due
Process Clause (see Daniels v. Williams, 474 U.S. 327 (1986), Stevens, J., post, p. 474 U. S. 336,
opinion concurring in the judgment) and as well as under the Equal Treatment Under The Law
Clause. Defendants have brought forth no specific evidence of exigent circunzstances or rational
basis of legitimate government interest to abridge Plaintiffs 14*"Amendment Rights. Defendants
have also not brought forth any specific evidence of disputed material facts and have simply
defended their actionslfailures to act on the basis; they were a~rtllorizedto do what they have
been doing. Plaintiffs do not dispute their authoiity-their

not "unauthorized7' actslfail~u-esto

act; however, Plaintiffs allege and have adequately shown that, under the color of law: (1)
Defendants policies/customs/ standing operating procedures are invalid/unconstitutiol~alon the
grounds that their broad authority (undisputed) is uncircumscribed by statutory safeguards and/or
remedies for erroneous deprivations (Procedural Due Process violations); (2) Defendants, by not
carrying out the concornitant responsibilities of safeguards and remedies for erroneous
deprivations, have violated statutory duties (Substantive Due Process and/or Equal Treatment
LJnderthe Law violations); (3) Defendants' ii~valid/unconstitutioi~al
procedures/policies customs
have effected the deprivation of property, the enveloping of more land (covered by the 5'"
Amendment; Substantive Due Process violations), both perlnanently (retaliatory exteilsion of
roadbed into the buffer and damage to fence) and tenlporarily (issuance of and/or failure to
revoke first Wagner driveway permit); (4) Defendants, in failing to respond to Plaintiffs'
attempts to resolve the issues of alleged deprivations' and Defendants, as final policy makers of
the NLCHD, have officially approved oflfailed to act in light of Plaintiffs allegations and
complaints (Plaintiffs have written letters, filled out requests for ta1;itlgs analysis, asked
PLAINTIFFS7 REPLY BRIEF TO DEFENDANTS' ANSWERIXG BRIEF TO PLAINTIFFS'
MOTION FOR PARTIAL SUTclMARY JUDGMENT FILED SEPTEMBER 19, OCTOBER 6
,AND OCTOBER 21,2008, DEFENDANTS' MOTION TO STRILE AND DEFENDAKTS
IZ~OTION
FOR A T T O R ~ E YFEES
14

0724

commissioners to validate Camps Canyon Road, and have attended several meetings, including
the 4/12/06 meeting in which all necessary parties and time were available to have a hearing) and
Defendants have been deliberately indifferent to the ongoing, (continuous tort) and ever
increasing envelopment of more land and have failed to properly train their employees in the
obvious need to train in the light of the continued not "unauthorized" activity effecting the
deprivations; ( 5 ) Defendants have abused their discretion by not validating Camps Canyon Road
(a quasi-judicial function), not responding to IRTA Requests (mandatory), and not providing
post deprivation hearings (Substantive and Procedural Due Process violations); (6) Defendants
have violated Plaintiffs 5thAmendment rights by taking land teinporarily for "not a public use"
(first Wagner driveway access permit) and arbitrarily with regards to the first Wagner driveway
access permit, the retaliatory (intention is not necessary) extension of the right of way into the
buffer and damages to Plaintiffs fence, and the claim of 25 feet fiom centerline prescriptive (or
other theory of encumbrance) right of way by not providing due process (predeprivation notice
and hearing required on a substantive due process basis (Bill of Rights violation and/or statutory
violations), and post deprivation remedy inadequate due to arbitrary and not for public use
violations); and further, (7) The laundry list is so long the defense and the Defendants counsel
see this issue (attachment of 43 U.S.C., under the color of law, in Defendants' individual and
official capacities) as confusing. The overriding point is this entire matter is that it sl~ouldhave
been a simple matter to rectify. The fact that this entire matter is now so great is a sign of the
total inadequacy of the Defendants in their performance of a government function (whether a
matter of their own arrogance or confusion). Indeed the Defendants' performance would "shock
the conscience" of any 5t" grade social studies teacher in America; for the total lack of respect for
the fouilding principles of due process and equal treatment under the law, that this deillocracy is
based oil. It should "sl~ockthe conscience" of this Court as \vx;ell.
Plaintiffs now request, that Plaintiffs having adequately shown by the pleadings,
depositions, and admissions on file, togetller with the affidavits presented, that there is no
genuine issue as to any material fact, and that Defendants have failed to bring forth any specific
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evidence of any disputed material fact; that the Plaintiffs, now, are entitled to a judgment as a
matter of law. The Judgment sougl~t;that the Plaintiffs have a valid $ 1983 et seq. claim, that
Defendants, under the color of law, in their individual capacities and in their official capacities
are liable under $ 1983 et seq. for procedural and substantive due process and/or equal treatment
under the law without a rational basis of a legitimate government interest violations, although
there may be a genuine issue as to the amount of damages, that this Court declare Plaintiffs'
rights, status, and other legal relations under 42 U.S.C. 1983 et seq. and have this Court
determine any question of construction or validity arising under the policies/customs/standing
operating proced~lresof the NLCHD and/or under I.C.55 Title 40-604,605,608, 13 10, 2302,
23 12, Title 7 Eminent Domain,18-700 1, 7008, 7012, (see Complaint) amongst others and obtain
a declaration of rights, status or other legal relations thereunder; and Plaintiffs petition this Court,
having jurisdiction to grant this relief, and if this application be deemed sufficient, on reasonable
notice, require Defendants, to show cause why further relief should not be granted forthwith to
Plaintiffs under 42 U.S.C.1983; and Plaintiffs request Court to request Defendants, in their
individual and official capacities, with notice, to show cause \x hy further action under $ 1983 et
seq. should not be granted to Plaintiffs.
Plaintiffs are not claiilli~lgDefendants do not have the right to properly interfere with
Plaintiffs property rights; rather that the 14th Amendmeilt protects those rights already given to
Plaintiffs froin being iinproperly interfered with-"taken"

without due process and/or equal

treatment under the law. Defendants have no "prescriptive right'' and they are not the "o\wners"
of the public right of way. Defendants have the authority of Eminent Domain, proper
interference with property rights, and have no right of creation of a highway under a theory of
prescription. The public may acquire a right of x~ayihighway!road by public use and a
highv-ay/road/right of tiiay and Camps Canyon Rqad may be acquired by the acts of public use
and maintenance at public expense. The NLCHD has been g i ~ e nthe authority to maintain,
retain the as is where is condition, and not the authority to envelope more land through
confabulated theories of prescription, nor the autonoiny from regulation for any and all activities
PLAINTIFFS' REPLY BRIEF TO DEFENDANTS' AhTSIVERhTGBRIEF TO PLAINTIFFS'
MOTION FOR PARTIAL SUMhlARY JUDGMENT FILED SEPTEMBER 19, OCTOBER 6
AND OCTOBER 21,2008, DEFENDANTS' MOTION TO STRILE AND DEFENDANTS
L~OTIONFOR ATTORNEY FEES
Iii

072 6

as long as it is within 25 feet from centerline of the right of wayiroadihighway, where ever the
centerline may be at any given time.
VI. Motion to Strike
Plaintiffs request Court to deny Defendants Motion to Strike under I. R. C. P. Rule 56 (e).
Rule 56 (e) reads: Supporting and opposing affidavits shall be made on personal
knowledge, shall set forth such facts as would be admissible in evidence, and shall show
affirmatively that the affiant is competent to testify to the matters stated therein. Sworn or
cei-tified copies of all papers or parts thereof referred to in an affidavit shall be attached thereto
or served therewith. The court may permit affidavits to be supplemented or opposed by
'depositions, answers to interrogatories, or further affidavits. M'llen a motioix for summary
judgment is made and supported as provided in this rule, an adverse party may not rest upon the
Inere allegations or denials of that party's pleadings, but the party's response. by affidavits or as
orhenvise provided in this rule, must set foi-th specific facts showing that there is a genuine issue
for trial. If the party does not so respond, summary judgillent, if appropriate, shall be entered
against the party.
Plaintiffs seek only to comply wit11 I. R. C. P. and if Plaintiffs have inad]-ertently omitted
soinethi~zgPlaintiffs will supply such attesting as so needed. 111 an attempt to so comply,
Plaintiffs ha1.e supplied additional affidavit and copy of Plaintiffs' ~varrantydeed.
Further, Plaintiffs under I.R.C.P. Rule 56(e) move Court to strike all facts in Defendants'
Answering Brief pages 5 and 6 Items 1 through 8 that affiant is not coinpeteilt to testify to.
VII. hlotioil for Attorney fees and/or costs Plaintiffs move under I.R.C.P. Rule 1 l(a)(l) and I. C.

5 12-123 for an award of their reasnilable expenses incurred in bringing these

before the

Court. Defendants defense was not grounded in fact or \van-anted by existing law and caused
unnecessary expense in the cost of this litigation. Further Plaintiffs asked Defendants' counsel to
consider stipulating to issueis to avoid the need of Co~u1-ttime. Defendants' counsel ignored the
first request and then we he agreed to a meeting, Defendants' couxlsel simply subserted the
meeting to his oma interests and vacation time.
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Plaintiffs request oral argument at hearing.
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Don Halvorson
1290 American Ridge Road
Kendrick, Idaho, 83537
(208) 289-5602
Plaintiff, Pro se

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH

Don & Charlotte Halvorson (Husband and Wife))
Plaintiffs
VS.

Case No. CV 2008-180

)

PLAINTIFFS' OBJECTION TO

)

DEFENDANTS' FIRST MOTION

North Latah County Highway District; Board of )

FOR PROTECTIVE ORDERS,

Commissioners for the North Latah County

)

FOR ENLARGEMENT OF TIME

Highway District, Orland Arneberg, Richard

AND FOR ATTORNEY FEES AND

Hansen, Sherman Clyde, in their Official

)
)

Capacities, and in their Individual Capacities;

)

Dan Payne, in his Official Capacity and in his

)

Individual Capacity

1
1

Defendants

BRIEF

Plaintiffs object to Defendants' motioiv's under Idaho Rules of Civil Procedure Rules 26
(c), 33(a)(3), 6 (b), and 37 (a)(4), and request Court to deny Defendants' Motion/s. Plaintiffs
request Court to deny Motionis as follows:
1. Under Rule 26 (c), Plaintiffs request Court deny Defendants' Motion for Protective
Orders on the grounds that Defendants fail to show good cause or "annoyance.. .oppression or
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undue burden or expense.. ." and to grant order to Defendants to provide and/or permit discovery
in the following:
A. Plaintiffs' Third Request For Admissions (Arneberg)

B. Plaintiffs' Second Request For Admissions (Clyde)
C. Plaintiffs' Second Request For Admissions (Hansen)

D. Plaintiffs' Second Request For Admissions (Payne)
E. Plaintiffs' Request For Discovery of NLCHD Standing Operating
ProcedureslPolicies
2. Under Rule 33 (a) (3), Plaintiffs request Court to deny Defendants request for order to
vacate Plaintiffs' Requests for Admissions and discovery requests, as properly served by
Plaintiffs, as follows:

A. Plaintiffs' Third Request For Admissions (Arneberg)

B Plaintiffs' Second Request For Admissions (Clyde)
C. Plaintiffs' Second Request For Admissions (Hansen)

D. Plaintiffs' Second Request For Admissions (Payne)
E. Plaintiffs' Request For Discovery of NLCHD Standing Operating
ProceduresIPolicies
3. Under Rule 33 (a) (3), Plaintiffs request Court to deny Defendants request for order to
vacate Plaintiffs' interrogatories and discovery requests, as properly served by Plaintiffs. In the
alternative, if Court determines that Plaintiffs have exceeded their limit of interrogatories to
request order from the Court to grant Plaintiffs more interrogatories in the interest of justice as
follows:

F. Plaintiffs' Fourth Interrogatories (Arneberg)
G. Plaintiffs' Third Interrogatories (Clyde)

H. Plaintiffs' Third Interrogatories (Hansen)
I. Plaintiffs' Third Interrogatories (Payne)
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4. Under Rule 6 (b) Plaintiffs request Court to deny Defendants an enlargement of time
to respond to any and all Items listed above (A through I), to permit discovery and production of
documents, and to consider all requests for admissions as admitted for failure to admit, deny, or
object in a timely manner.
5 . Under Rule 37 (a) (4) that Plaintiffs costs and an equitable amount be afforded

Plaintiffs for their time in preparing defense of this issue.
Plaintiffs have attached a copy of Plaintiffs Second/Third Request For Admissions (the
requests are identical for each Defendant (Asneberg), (Clyde), (Hansen), and (Payne)), and a
copy of Plaintiffs' Third/Fourth Interrogatories (the illterrogatories are identical for each
Defendant (Ameberg), (Clyde), (Wansen), and (Payne)). In the ecoilomy of paper consumption,
Plaintiffs have only submitted one general copy.
I. The issue of the number of interrogatories allowed;
I. R. C. P. Rule 26 (a) reads, "Parties may obtain discovery by one or more of the
following methods: depositions upon oral examination or written questions; written
interrogatories; production of documents or things or perinissioil to enter upon laiid or other
property, for inspection and other purposes; physical and mental examinations; and requests for
admission. Unless the court orders othei-ivise under subdivision (c) of this rule, the frequency of
use of these methods is not limited."

I. R. C. P. Rule 26 (c) reads in part, "Upon motion by a party or by the person from
whom discovery is souglit, and for good cause shown,. . . may make any order xhich justice
requires to protect a party or person from annoyance, embarrassment, oppression, or undue
burden or expense.. ." (Emphasis added).
Up froilt we acknowledge that we have never written interrogatories or requests for
admissions before this present case. Fusther Defendants' counsel could have brought forth this
issue months ago and could have brought it up at the September 5 , 2008 telephone conference,
and Defendants do not, as the moving party of a discovery motion, file any statement showing
that Defendants have made a reasonable effort to reach agreement with Plaintiffs on the matters
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set forth in thidthese motion/s. We do try to research what it is we are trying to accomplish in
these matters both in format and substance. However repetitious, argumentative, unreasonable,
confusing, or a combination thereof we may be, we do not in any way intend to be so, and in any
such nlamler in which we can prevent from doing so we would so try not to annoy, embarrass,
oppress, or cause undue expense or burden upon anyone, least of all the Defendants and this
Cou1-t.
If, as Plaintiffs, we have exceeded our number of allowed interrogatories, we shall
cooperate as fully as we can in requesting an exteilsion to these ilumbers as necessary for us to
complete discovery into the matters at hand.
Initially, we have served 10 Defendants. Whether there is duplication in Defendants, we
wish only to clarify the matter and not to argue there are 10. Ho\vever at a minilnum though
there would appear to us to be at least five: Orland Arneberg, in his individual capacity; Sherman
Clyde, in his individual capacity; Richard Hansen. in his individual capacity; Dan Payne, in his
individual capacity; and, the NLCWD. This minimum urould allow for 200 interrogatories
(nlaximum of 360 to 400), if our count is correct and we've determined thc number of
defendants correctly. Whatever the exact number of allowed interrogatories is,
If all interrogatories would have been answered the tlunlber ~ o u l be:
d
1. Plaintiffs First I~lterrogatories(Arneberg), 40 contained in -'Admission Interrogatory"
plus an additional 12.
2. Plaintiffs First Interrogatories (Clyde), 40 contailled in "Admission Interrogatory"
plus an additional 13.
3. Plaintiffs First Interrogatories (Hansen). 40 contained in "Admission Interrogatory"

plus an additional 12.

1. Plaintiffs First Interrogatories (Payne). 30 contained in '.Admission Interrogatory"
plus an additional 15.
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However Defendants do not answer each "Admission Interrogatory", rather simply object
as too cumbersome. Thus the numbers are after the First Interrogatories to be ranging from 16
(Plaintiffs' count, on a defendant basis) to 132 (estimate of how defendants must be counting).
Initially, with service of process, Plaintiffs served Defendants with Requests for
admissions and Interrogatories (Plaintiffs First Requests For Admissions (Arneberg), (Clyde),
(Hansen), and (Payne) and Plaintiffs' First Interrogatories (Arneberg), (Clyde), (Hansen); and
(Payne)) seeking a starting point on what matters it is that we disagree.
These matters are, anlongst others, 1) The acquisition andlor establishment of the right of
way/highway/road Camps Canyon Road in the SENE Section 15 T39N R3 WBM, 2) Any known
alterations to Camps Canyon Road in the pertinent part and in particular to the part abutting the
3+/- acre parcel. On Plaintiffs' informati011 and belief, these matters are matters of records
Defendants are required to keep and ought not to be annoying and/or burdensome. At the outset
Plaintiffs determined it would be helpful not only what it is that Plaintiffs agree and disagree on,
but also (especially in the applications of laws to facts and opinions of fact) what are the basis for
our disagreements. In light of this Plaintiffs have submitted the Admission Interrogatory with
Plaintiffs' First Requests For Admissions, as defense counsel calls it. Inasmuch as Defendants
have gone to the effort to decide whether they admit, deny, or object, they could sinlply write
down their points for denial. This was objected to as being "burdenson~e".
Prior to the initiation of this lawsuit, Plaintiffs sougl~tsuch information as was available
in NLCHD records endeavoring to come to a resolution to these matters. Such matters as the
legal establishme~ltof the rigl~tof wayil~ighwaylroad,Canlps Canyon Road should be a matter of
NLCHD and Latah County Records, as well as any alterations, straightening, widening, and/or
changing of the right of waylhighwaylroad. NLCHD clerk has said if any inforlaation was to be
found it would be in the Foreman's Log and/or NLCHD meeting minutes. At that time, we
requested such information and found there to be t7erylittle recorded.
Forema~l'sLog at the time of the fall of 1996 states work on Camps Canyon Road, yet
the road is long and the log is not detailed as to on what section of the road the work was done.
PLAINTIFFS' OBJECTION TO DEFEND'4NTS' FIRST X4OTION FOR PROTECTIVE
ORDERS. FOR ENLARGEMENT OF TIME AND FOR ATTORNEY FEES AND BRIEF
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The Log did state that Gary and Dan had cut down trees on Camps Canyon Road in October of

1996 (the only trees lining Camps Canyon Road are in section 15). On our information and
belief, there was an agreement in the fall of 1996 between Ed Swanson and the NLCHD and
between Ed Swanson and us as to the altering, straightening and widening of Camps Canyon
Road in the vicinity of the 3+/- acre parcel and that Camps Canyon Road was altered,
straightened and widened at that time to accommodate the construction of new houses in the
canyon. Further Foreman's Log indicates widening of Camps Canyon Road in 2005 without any
detail as to where, how much, what surveys were done andlor if any abutting landowners were
noticed or agreements were made with abutting lando\yllers.
Based on this as a starting point, Plaintiffs have proceeded to ascertain facts, opinions of
facts and the application of law to these facts and opinions of facts-the

physical attributes and

character of the right of way are matters of facts and the application of law to those facts.
Neither, in the procedural history of this case, nor in the course of the expended interrogatories,
have Plaintiffs received a concise statement as to the recorded history of the acquisitionilegal
establishment, alterations in, the resultant changes in the location of, the width of, the use of,
andlor the character of the right of way/road/highway, Camps Canyon Road. Nor have Plaintiffs
received any information as to under what statutes, policies, customs, or procedures were such
determinations made (a "final decision"). Plaintiffs seek to know &-hatobjective evidence is
available, to have access to that objective evidence and to know that there is no information lying
in ambush to Plaintiffs. Defendants' annoyances are a matter of Defendants' stonewalling and
the burdens are placed on Plaintiffs to prove matters which are supposed to be matters of
Defendants' records.
Defendants have applied numerous general laws to Plaintiffs' specific situation and
Plaintiffs have sought the basis for Defendants' application of these laws. On Plaintiffs'
information and belief, Plaintiffs were due notice and hearing on any and all of these specific
applications of law by Defendants to Plaintiffs. These questions of what laws are Defendants
applying and what are the specific facts and opinions of fact in the application of these laws
PLAINTIFFS' OBJECTION TO DEFEXDANTS' FIRST MOTION FOR PROTECTIVE
ORDERS, FOR ENLARGEMENT OF TIME AKD FOR ATTORNEY FEES AND BRIEF
6

0734

ought to be easily obtainable, as these are matters of Defendants' application of general statutes,
policies, standard operating procedures and/or customs. Plaintiffs now ask for Defendants
policies/customs/standard operating procedures concerning the application of laws to Plaintiffs'

specific situation in order to analyze them for facially and/or as applied validity, as Defendants
and Plaiiltiffs do not dispute there have not been any hearings and no final decisions. Indeed,
beyond the individual allegations Plaintiffs make and Plaintiffs' allegations that each individual
actionlfailure to act ought to bring forth a notice and hearing, there lies the undisputed fact that
Plaintiffs cannot obtain a hearing on any matter of any actiodfailure to act by Defendants that
occurs within 50 feet of (and/or 25 feet from centerline) of Camps Canyon Road; not even a
hearing on the application of what rule, law, ordinance, policy, standard operating procedure, or
custonl which authorizes such preclusion.
The Idaho Code provides safeguards to the prevention of erroneous deprivations such as
notice, hearings, surveys, record keeping, and amongst others and remedies for erroneous
deprivations such as validation, requests for takings analysis, post deprivation hearings,
exhaustion of agency remedies, and amongst others. We do not seek to annoy Defendants with
any unnecessary details, we simply seek the objective findings of what written policies/sta~~dard
operating procedures exist, a statement of what unwritten policies/custorns exist, or if neither are
in existence, then a necessary inquiry into the existence of "persistent and widespread" customs
which may only be determined by repeated questions of how did Defendants apply the Law in
these specific cases. The upshot of this entire discovery is to li~nitthe amount of time needed to
unnecessarily prove matters and to limit amount of Court time; it is not to annoy, embarrass,
and/or burden the Defendants.
Plaintiffs are willing to cooperate in manners nhich would aid in the discovery process to
help prevent unnecessary annoyance and/or burdens. However, if this case is to be tried on its
merits, the merits need to be disco~erableand Court's, Plaintiffs' and/or Defendants' time need
not be burdened by unnecessary delays, delays of vacating valid pretrial motions by Defendants

PLAINTIFFS' OBJECTION TO DEFENDANTS' FIRST MOTION FOR PROTECTIVE
ORDERS, FOR ENLARGEIVIENT OF TIME AhTD FOR ATTORNEY FEES AND BRIEF
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for personal reasons (this necessarily uses up time to discover and/or results in constant
rescheduling which is also consumptive of time) and or evasive answers to prevent discovery.
Still there are matters which may be inherently annoying and burdensome to the
Defendants and their counsel and so we must then ask Defendants, is it our inexperience in the
asking of the question or the question itself which is burdensome and/or annoying.
If it is our inexperience that is the problem, we believe we can overcome this too, as we
can not suddenly become experienced, by trying to cooperate, to understand the issues at
question and to understand the procedures and manners these issues can be discussed and
resolved. We have tried this throughout the last two to three years. Recently we have tried
again, in good faith, to isolate the facts, opinions of facts and the application of law to those facts
and opinions of fact, that we now as Plaintiffs and the Defendants do agree on and also those that
we dispute, by once again seeking a meeting with Defendants' counsel (see Plaintiffs' First
CERTIFICATION OF COMPLIANCE UNDER I.R.C.P. RULE 37(a)).
We do not seek that Defendants must agree with us, only to ascertain what their facts,
opinions of fact and their application of law to those facts and opinions of fact are. We do not
believe this should be annoying or burdensome and if indeed it is, then it must be so. We are
willing to acconlmodate Defendants in time and place and have done so.
The requests for admissions are not, to our knowledge, limited by ntunber or frequency.
The numbers of interrogatories are limited to 40 and Plaintiffs try to stay within that number,
(the total nuniber of interrogatories answered by Defendants, in Plaintiffs' opinion, does not
come close to agree ~ { i t what
h
Defendants estimate (with the addition of Plaintiffs' Second
Interrogatories (Arneberg), (Clyde), (Hansen), and (Payne) the totals of interrogatories per
defendant ranges from 52 to 55 as an additional 40 interrogatories were asked of each defendant)
or suggest that they have answered. Defendants suggest they have, by their numbers so
recorded, answered the "Admission Interrogatory". They have objected to it on all occasions and
have not responded 40 times 4 as they suggest. Thus their estimate is far from accurate as they
make one blanket objection each time. If the annoyance to Defendants is the frequency, number
PLADJTIFFS' OBJECTION TO DEFENDANTS' FIRST MOTION FOR PROTECTIVE
ORDERS, FOR ENLARGEMENT OF TIME AND FOR ATTOKNEY FEES AND BRIEF
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and repetition, Plaintiffs seek accommodation of the Defendants' complaints in the manner of a
conference (see Plaintiffs' First Request for Conference).
It appears to us that it is the questions themselves which may annoy andlor cause undue
burden on the Defendants. Defendants seem to express undue burden and/or annoyance at any
question of their authority. The nature of the admissions and interrogatories is going to
exacerbate this and Plaintiffs find their attempts at trying to surmount this to be futile, and this
further extends the need for a conference
Defendants counsel has chose11 to represent all Defendants in their individual capacities
as well as in their official capacities and the NLCHD. On an individual basis, Defendants are
liable under an objective standard for what they knew or should have known; that is, how a
reasonable person would act in the light of well established law. Repetitions of Requests For
Adn~issionsin Plaintiffs information and belief seems appropriate. Questions of the NLCHD at
first have not been necessary as Plaiiltiffs in their attempts to resolve these matters, before
Defendants requested that they pay a $750 fee or get a lawyer, did request and obtain w~hat
records NLCHD clerk said were on file with the NLCHD-foreman's

log and minutes of

meetings. Now that Plaintiffs request discovery of NtCHD---~?rhat the NLCHD7spolicies,
standard operating procedures and/or custoins are-Defendants

want now to prevent this also.

NLCHD minutes, records and foreman's log records after the Defendants' advice for Plaintiffs to
get a lawyer have not been obtained and some of these records are required by Plaintiffs to
proceed also.
With the incorporation of the above by reference, Plaintiffs submit the following:
1. Plaintiffs First Certification of Compliance: and,
2. Plaintiffs' First Request for Conference.
Plaintiffs request Court to deny Defendants' Motionls Defendants' First Motion For
Protective Orders, For Enlargement of Time and For Attorney Fees and Brief. Plaintiffs request
Court to permit discovery of the requested items A tlxrough E and if conditions need to be met to

PLAINTIFFS' OSJECTION TO DEFENDANTS' FIRST MOTION FOR PROTECTIVE
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I
I

i

pennit discovery under items F through I that Plaintiffs be infornied of such necessary
compliance such that they may comply and such discovery may be pelmitted.
GOn this 1 O
Day of

RESPECTFULLY SUBMITTED,

l2Ok/lL
3--4-

Don Halvorson

CERTIFICATE OF SERVICE
I hereby certify that on this &th day of

UW

,2008,I caused a tme and correct

copy of this document to be served on the following individual in the manner indicated below:
-

RONALD J. LANDECK
LANDECK, WESTBERG. JUDGE &
GRAHAM, P .A.
4 14 S. Jefferson
P.O. Box 9343
Moscow, ID 83833
CARL B. KERKfGK
DISTRICT JUDGE
P.O. Box 896
Lewiston, ID 83501 -0896

[ ] U.S. Mail
[ ] Federal Express Standard Overnight Mail
[ ] FAX (208) 883-4593
[ x ] Wand Delivery

[x]
1]
[ ]
[ ]

U.S. Mail
Federal Express Standard Overnight Mail
F,2X
Hand Delivery
-

a-1u-

Don Halvorson

PLAINTIFFS' OBJECTION TO DEFENDANTS' FIRST MOTION FOR PROTECTIVE
ORDERS, FOR EXLARGEMENT OF TIME AND FOR ATTORNEY FEES AND BRIEF
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CASE 1 3
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3: 52

Don Halvorson
1290 American Ridge Road
Kendrick, Idaho, 83537
(208) 289-5602
Plaintiff, Pro se

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH
Don & Charlotte Halvorson (Husband and Wife))
Plaintiffs
VS.

Case No. CV 2008-180

)

PLAINTIFFS' FIRST REQUEST

)

FOR CONFERENCE

North Latah County Highway District; Board of )
Commissioners for the North Latah County

)

Highway District, Orland Arneberg, Richard

)

Hansen, Sherman Clyde, in their Official

1

Capacities, and in their Individual Capacities;

)

Dan Payne, in his Official Capacity and in his

)

Individual Capacity

1
1

Defendants

Plaintiffs come before the Court under I. R. C. P. Rule 16 (c) and request Conference at
the convenience of the Court for the consideration and action of the following:

(1) the fonnulation and simplification of the issues, including the elimination of frivolous
claims or defenses;

(2) the necessity or desirability of amendments to the pleadings;

PLAINTIFFS' FIRST REQUEST FOR CONFERENCI1
I

(3) the possibility of obtaining admissions of fact and of docusnents which will avoid

unnecessary proof, stipulations regarding the authenticity of docunents, and advance rulings
from the court on the admissibility of evidence;
(4) the avoidance of unnecessary proof and of cumulative evidence;

(5) identification of witnesses and documents, the need and schedule for filing and exchanging
pre-trial briefs, and the date or dates for further conferences and for trial;
(6) the advisability of referring matters to a magistrate or master;
(10) the need for adopting special procedures for managing potentially difficult or protracted
actions that may involve complex issues, multiple parties, difficult legal questions, or unusual
proof problems;
(1 1) such other matters as may aid in the dispositiosl of the action;

And to enter into stipulations and to make admissions regarding all matters that the
participants may reasoilably anticipate may be discussed.

On this ' J D ~ of
~

h./0-d

,2008. RESPECTFULLY SUBMITTED,

0-k6i!Don Halvorson

CERTIFICATE OF SERVICE
0 d, ,2008, I caused a true and correct copy

I hereby certify that on this 1 4 t h day of

of this document to be served on the following individual in the manner indicated below:
RONALD J. LANDECK
LANDECK, WESTBERG, JUDGE &
GRAHAM, P.A.
4 14 S. Jefferson
P.O. Box 9344

U.S. Mail
[ ] Federal Express Standard Overnight Mail
[ 1 FAX (208) 883-4593

,t&xif

,J

Hand ~eli'very

/'XI U.S. Mail
DISTRICT JUDGE
P.O. Box 896

Express Standard Overnight Mail

Don Halvorson
PLAINTIFFS' FIRST REQUEST FOR CONFERENCE
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Don Halvorson
1290 American Ridge Road
Kendrick, Idaho, 83537
(208) 289-5602
Plaintiff, Pro se

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH
Don & Charlotte Halvorson (Husband and Wife)) Case No. CV 2008-180
Plaintiffs
VS.

)

PLAINTIFFS' SECOND RECORD

)

SUPPLEMENT IN SUPPORT OF

North Latah County Highway District; Board of )

PLAINTIFFS' FIRST REQUEST FOR

Commissioners for the North Latah County

)

CONFERENCE

Highway District, Orland Arneberg, Richard

)

Hansen, Sherman Clyde, in their Official

)

Capacities, and in their Individual Capacities;

)

Dan Payne, in his Official Capacity and in his

)

Individual Capacity

)

Defendants

)

STATE OF IDAHO )
)ss.
County of Latah

)

Don Halvorsoil and Charlotte T--lalvorsondepose and say:

1. Ifre are the Plaintiffs ~larnedin the above case and hereby submit Plaintiffs Second
Record Supplenlellt In Support of Plaintiffs' First Request For Conference.

PLAINTIFFS' SECOND RECORD SUPPLEMENT
REQUEST FOR CONFERENCE
1

SUPPORT OF PLAINTIFFS' FIRST

074i

1. Attached hereto with reference to the correspondillg nuinber is a true and correct copy
of Plaintiffs' Third Request For Admissions (Arneberg) referenced as Item # I .
2. rZttached hereto wit11 reference to the corresponding number is a true and cox-rect copy

of Plaintiffs' Fourth Interrogatories

renced as Item #2.

Dated this 10th day of November, 2008.
Don Halvorson
SUBSCRIBED AND SWORN TO before me this 10th da17 of November, 2008.

My cornrnissioi~expires: 49- A.3- 2
j

2

3

u/d

d

'*,

*,.

Charlotte Halvorson
SUBSCRIBED AND SWORN TO before me this 10th day of November, 2008.

SLG

NOTARY PUBL? for the State of Idaho
My commission expires: @ 9-/ 3 - -4&/ jL

I hereby certify that on this 10th day of November, 2008, I caused a true and correct copy
of this docuinent to be served on the following individual in the manner indicated below:
RONALD J. LANDECK
LANDECK, WESTBERG, JUDGE &
GRAHAM, P.A.
4 14 S. Jefferson
P.O. Box 9344
~~losco\v,
ID 83343
CARL B. KERRICK
DISTRICT JUDGE
P.O. Box 896
Lewiston, ID 8350 1-0896

[ ]
[ J
[ ]
[xJ

U S . h4ail
Federal Express Standard Overnight Mail
FAX (208) 883-4593
Hand Delivery

[x] U.S. Mail

[ ] Federal Express Standard Overnight Mail
[ ] FAX
[ ] l&q~dDqIjvery
2L.

,/&,-1

Don Halvorson
PLAINTIFFS' SECOND RECORD SUPPLEMENT I
N SUPPORT OF PLAINTIFFS' FIRST
REQUEST FOR CONFERENCE
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ITEM # 1

Don Halvorson
1290 American Ridge Road
Kendrick, Idaho, 83537
(208) 289-5602
Plaintiff, Pro se

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH
Don & Charlotte Halvorson (Husband and Wife))
Plaintiffs
VS.

)

1

North Latah County Highway District; Board of )

Case No. CV 2008-180

Commissioners for the North Latah County

)

PLAINTIFFS' THIRD

Highway District, Orland Arneberg, Richard

)

REQUEST FOR ADMISSIONS

Hansen, Sherman Clyde, in their Official

)

(ARNEBERG)

Capacities, and in their Individual Capacities;

)

Dan Payne, in his Official Capacity and in his
Individual Capacity

)
)

Defendants

?

Plaintiffs (referred to in this document as Plaintiffs, Halvorsons, first person pronouns as
we, and/or I and the objective and possessive cases, such as us, our) request
admissions of defendant Orland Arneberg (referred to in this document as Arneberg,
defendant, or you, including possessive case your) on the following matters pursuant to
Idaho Rules of Civil Procedure rule number (IRCP) 36 and for purposes of the pending
action of Plaintiffs allegations of violations highwaylright of way authority of Camps
Canyon Road as it travels through SENE Section 15 T39N R3WBM (CCR) and as filed

PLAINTIFFS' THIRD REQUEST OF R ADMISSIONS (AWEBERG)
1

under Case No. CV 2008-180. Copies of any documents referred to in this admissions
request have been submitted to or are of the rightful possession of the NLCHD and
copies may be obtained there if needed for ascertaining your truthful answers. Under
IRCP 36(a) ..."The matter is admitted unless, within 30 days after service of the request,
or within such shorter or longer time as the court may allow, the party to whom the
request is directed serves upon the party requesting the admission a written answer or
objection addressed to the matter, signed under oath by the party or by the party's
attorney, unless the court shortens the time. If objection is made, the reasons therefor
shall be stated. The answer shall specifically deny the matter or set forth in detail the
reasons why the answering party cannot truthfully admit or deny the matter. A denial
shall fairly meet the substance of the requested admission, and when good faith
requires that a party qualify the answer or deny only a part of the matter of which an
admission is requested, the party shall specify so much of it as is true and qualify or
deny the remainder. An answering party may not give lack of information or knowledge
as a reason for failure to admit or deny unless the party states that the party has made
reasonable inquiry and that the information known or readily obtainable by the party is
insufficient to enable the party to admit or deny. A party who considers that a matter of
which an admission has been requested represents a genuine issue for trial may not, on
that ground alone, object to the request; the party may, subject to the provisions of Rule
37(c), deny the matter or set forth reasons why the party cannot admit or deny it. The
answers shall first set forth each request for admission made, followed by the answer or
response of the party...."
Each Request solicits all information obtainable by Defendant, from Defendant's
attorneys, agents, employees and representatives. If you answer a Request on the
basis that you lack sufficient information to respond, describe in detail any and all efforts
you made to inform yourself of the facts and circumstances necessary to answer or
respond.

PLADJTIFFS' THIRD REQUEST OF R ADMISSIONS (AkUEBERG)

2

In the event that you deny or object to any Request or portion of a Request,
Defendant must state the reasons for its objection.
For each and every Request For Admission which is not an unqualified admission please
refer to accompanying interrogatory PLAINTIFFS' FOURTH TNTERROGATORY
(ARNEBERG) and note your reasons for and documentation of your denial and/or qualificatiods
of any response that is less than an unqualified admission.
1. Admit that after the 1996 alteration to Camps Canyon Road in the vicinity of the 3+/acre parcel, Camps Canyon Road no longer occupies the identical strip of land it did
at the time it was established as a prescriptive right of wayihighway.
2. Admit that after the 1996 alteration to Camps Canyo11 Road in the vicinity of the 3+/acre parcel, the centerline of the road is no longer located where the centerline was
located at the time it was established as a prescriptive right of way/highway.
3. Admit that after the 1996 alteration to Caxnps Canyon Road in the vicinity of the 3+/-

acre parcel, the width of the road is wider than it was at the time it was established as
a prescriptive right of waylhighu-ay.

4. Admit that the 1996 alteration to Cainps Canyon Road in the vicinity of the 3+/- acre
parcel was accomplished without a prior survey.
5. Admit that the 1996 alteration to Camps Canyon Road in the vicinity of the 3+/- acre
parcel was accomplished at the permission of Ed Swanson.

6. Adinit that after the 2005 widening to Cainps Canyon Road in the vicinity of the 311acre parcel, Camps Canyon Road no longer occupies the identical strip of land it did
at the time after the 1996 alteration.
7. Admit that after the 2005 widening to Camps Canyon Road in the vicinity of the 3+/acre parcel, the centerline of the road is no longer located where the centerline was
located at the time after the 1996 alteration.
8. Admit that after the 2005 widening to Cainps Canyon Road in the vicinity of the 3+/-

acre parcel, the width of the road is wider than it was at the time after the 1996
alteration.

PLAINTIFFS' THIRD =QUEST OF R ADMISSIONS (ARNEBERG)
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9. Admit that the 2005 widening to Camps Canyon Road in the vicinity of the 3+/- acre
parcel was accomplished without a prior survey.
10. Admit that the 2005 widening to Camps Canyon Road in the vicinity of the 3+/- acre

parcel was accomplisl~edwithout notice and/or hearing provided to Plaintiffs.
11. Adsnit that after the 2006 widening to Camps Canyon Road in the vicinity of the 3+i-

acre parcel, Canlps Canyon Road no longer occupies the identical strip of land it did
at the time after the 2005 widening.
12. Admit that after the 2006 widening to Cainps Canyon Road in the vicinity of the 3+/-

acre parcel, the centerline of the road is no longer located where the centerline was
located at the time after the 2005 widening.
13. Admit that after the 2006 widening to Camps Canyon Road in the vicinity of the 3+/-

acre parcel, the width of the road is wider than it was at the time after the 2005
widening.

14. Admit that the 2006 widening to Cainps Canyon Road in the vicinity of the 3+/- acre
parcel was acconlplished without a prior survey.
15. Adsnit that the 2006 widening to Can~psCanyon Road in the vicinity of the 3+/- acre
parcel was accoinplished without notice andlor hearing provided to Plaintiffs.
16. Admit that after the 2008 widening to Camps Canyon Road in the vicinity of the 3+/-

acre parcel, Camps Canyon Road no longer occupies the identical strip of land it did
at the time after the 3006 widening.
17. Admit that after the 2008 widening to Canlps Canyon Road in the vicinity of the 3+!-

acre parcel, the centerline of the road is no longer located where the centerline was
located at the time after the 2006 widening.
15. Admit that after the 2008 widening to Camps Canyon Road in the vicinity of the 3 4 -

acre parcel, the width of the road is wider than it was at the time after the 2006
widening.
19. Adsnit that the 2008 widening to Canlps Canyon Road in the vicinity of the 3+1- acre

parcel was accon~plishedwithout a prior survey.

PLrZNTIFFS' THIRD REQUEST OF R ADMISSIONS (ARNEBERG)
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20. Admit that the 2008 widening to Camps Canyon Road in the vicinity of the 3+/- acre
parcel was accolnplished without notice and/or hearing provided to Plaintiffs.

2 1. Admit that after the repeated alteration and/or widening to Calllps Canyon Road in
the vicinity of the 3+/- acre parcel, the width of the road is wider than it was at the
time it was established as a prescriptive right of way/highway.
22. Admit that after the repeated alteration and/or widening to Camps Canyon Road in

the vicinity of the 3+/- acre parcel, the centerline of the road is no longer located
where the centerline was located at the time it was established as a prescriptive right
of wayhighway.

23. Admit that after the repeated alteration and/or widening to Canlps Canyon Road in
the vicinity of the 3+/- acre parcel, Camps Canyon Road no longer occupies the
identical strip of land it did at the time it \%-asestablished as a prescriptive right of
way/higlirvay.

24. Admit that the standing operating procedure of the NLCEID for dealing with
complaints of damage to an abutting landowner's fence on a roadihighwaylright of
way claimed to be established by prescriptioll is to determine if said fence is within
25 feet of centerline of the road.

25. Admit that the standing operating procedure of the NLCHD for dealing with issuing
and/or revoking a driveway access permit on a roadlhighwayiright of way clainled to
be established by prescription is to determine if said permit is within 25 feet of
centerline of the road.
26. Admit that the standing operating procedure of the NLCHD for dealing with

complaillts that a driveway access permit has been issued in error on a
road/highway/right of way claimed to be established by prescription is to determine if
the issuance is within 25 feet of centerline of the road.
27. Admit that the standing operating procedure of the KLCHD as stated in # 26 of this

document was in particular the suppoi-tJbasis for the issuance and/or the failure to
revoke the first Wagner Driveway access pennit as expounded by Defendants
PLAINTIFFS' THIRD REQLJEST OF R ADMISSIOfiS (ARMBERG)
5

Arneberg and/or Payne, regardless if a property line existed as Plaintiffs alleged at the
4/12/06 meeting.
28. Admit that due to the numerous alterations, straightenings and widenings of Camps
Canyon Road in the vicinity of the 3t-1- acre parcel the road frontage described on the
deed of the Wagners is not a dependable statistic.
29. Admit that the standing operating procedure of the NLCHD for dealing with

complaints that a road drainage ditch has been altered and is causing new erosion and
damaging an abutting landowner's fence is to determine if the erosion, fence damage
and road ditch is within 25 feet of centerline of the road on a roadlhighwaylright of
way claimed to be established by prescription.
30. Admit that the standing operating procedure of the NLCHD for dealing with
complaints that a prescriptive right of way has been altered and is no longer
occupying the identical strip of land that it was when it was established is to
determine if the area complained of is within 25 feet of centerline of the road.
3 1. Admit that the standing operating procedure of the NLCHD for dealing with
complaints of any and all matters of complaints on a road/higtlway/right of way
claimed to be established by prescription is to determine if the complaint deals with
any matter which is within 25 feet of centerline of the road.
32. Admit that there were no adverse actions on the part of the Defendants in regards to
any land northeast of the northeast edge of Camps Canyon Road prior to the late fall
grading of the road in the vicinity of the 3+/- acre parcel in 2005 when the Defendants
pushed gravel to the northeast extending the width of the road and its supporting
structures and ps~manentlyoccupying the buffer.
33. Admit that the first time Defendants verbally informed Plaintiffs that Defendants

were claiming prescription to the northeast side of Camps Canyon Road in the
vicinity of the 344- acre parcel subsequent to the 1996 alterations was at the 4112/06
meeting of the Commissioners of the NLCHD.

PLAINTIFFS' THIRD REQUEST OF R ADlMISSIONS (AhWEBERG)
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34. Admit that the Defendants have never informed Plaintiffs in writing that Defendants

were claiming prescription to the northeast side of Camps Canyon Road in the
vicinity of the 3+/- acre parcel subsequent to the 1996 alterations.
35. Admit that Defendants7basis for issuing and failing to revoke the first Wagner
Driveway access permit were two fold; (a) access was pemxitted by NLCHD
policy/custom within 25 feet of centerline regardless of underlying property lines, and
(b) the road frontage described on the deed was 699 feet.
36. Admit that Plaintiffs requested that Defendants validate, under the resolution of the

Con~missioners,the Camps Canyon Road/highway/right of way on several occasions
including 3/21/07 and 9/15/07 at the regular meetings of the Commissioners of the
NLCHD.
37. Adniit that on 3/21/07 Plaintiffs were allowed time on the agenda of the regular
nieeting of tlie NLCE-ID and submitted evidence of tlie movement of Camps Canyon
Road in the vicinity of the 31-1- acre parcel, including a letter submitted two weeks
before the scheduled meeting, consisting of, but not limited to, their deed description
describing the iiitersections of the east and west property lines of the 3+/- acre parcel
with Cai~lpsCanyon Road and a copy of the recent survey done by Rimrock
Consultants (7107) showing the incongruence presently xith those intersections, that
is the surveyed position of Caniys Canyon Road in the vicinity of the 3+/- acre parcel
does not conform with the public record.
38. Admit that the standing operating procedure of the NLCHD for dealing with
coniplaints that the NLCHD is operating outside the bounds of their authority or the
limits of their right of way on a road!highway/right of way claimed to be established
by prescription is to determine if the complaint deals with any matter which is within

25 feet of centerline of the road.
39. Admit that no hearing has ever been afforded to Plaintiffs.
30. Admit that no formal, written, reasoned final decision based on findings of factJ1sin

regards to any matter of injury to Plaintiffs' fence, perinanent and/or temporary
PL,IZNTIFFS' THIRD REQUEST OF R ADMISSIONS (ARIYEBERG)
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physical invasion of and/or occupation of Plaintiffs land, destruction of (including
erosion of) Plaintiffs' property, issuance of and failure to revoke the first Wagner
driveway access permit and/or the validity of the Camps Canyon right of way held in
doubt by Plaintiffs due to numerous alterations, questions of legal establislment,
and/or illcongruence with the public record has ever be given to Plaintiffs.
Please refer to accompanying Plaintiffs' Fourth Iliterrogatories (Arueberg) for
instructioils and interrogatories of ally of the responses to these Plaintiffs' Third Request
for Admissions (Arneberg) which are not an unqualified admission.
Dated this

day of October, 2008

Don Halvorson
CERTIFICATE OF SERVICE
I hereby certify that on this -th

day of October, 2008, 1 caused a true and

correct copy of this document to be served on the following individual in the manner
indicated below:
RONALD J. LANDECK
LANDECK, WESTBERG, JUDGE
& GRAHAM, P.A.
414 S. Jefferson
P.O. Box 9344
Moscow, ID 83843

[XI
]

[ ]
[ f

U.S. Mail
Federal Express Standard
Overnight Mail
FAX (208) 883-4593
Hand Delivery

Don Halvorson
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ITEM # 2

Don Halvorson
1290 American Ridge Road
Kendrick, Idaho, 83537
(208) 289-5602
Plaintiff, Pro se

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH
Don & Charlotte Halvorson (Husband and Wife))
Plaintiffs
VS.

)
)

North Latah County Highway District; Board of )

Case No. CV 2008-1 80

Commissioners for the North Latah County

)

PLAINTIFFS' FOURTH

Highway District, Orland Arneberg, Richard

)

INTERROGATORIES

Hansen, Sherman Clyde, in their Official

)

(ARNEBERG)

Capacities, and in their Individual Capacities;

)

Dan Payne, in his Official Capacity and in his

)

Individual Capacity

1

Defendants

j

These interrogatories are requested by Plaintiffs (Halvorson) of defendant Orland
Arneberg in case no. CV 2008-180 and under ldaho rules of civil Procedure (IRCP)
33(a)(2) 180 and in conjunction with and with reference to PLAINTIFFS' THIRD
REQUEST FOR ADMISSIONS (ARNEBERG) of defendant Orland Arneberg under case
no. CV 2008-180 and under ldaho rules of civil Procedure (IRCP) 33(a)(2) Answers to
Interrogatories. Each interrogatory shall be answered separately and fully in writing

PLAINTIFFS' FOURTH NTERROGATORIES (ARTVEBERG)

under oath, unless it is objected to, in which event the reasons for objection shall be
stated in lieu of an answer. The answers are to be signed by the person making them,
and the objections may be signed by the attorney making them. The party upon whom
the interrogatories have been served shall serve the original of the answers, and
objections if any, within 30 days after the service of the interrogatories. The court may
allow a shorter or longer time. The answers shall first set forth each interrogatory asked,
followed by the answer or response of the party. The party submitting the interrogatories
may move for an order under Rule 37(a) with respect to any objection to or other failure
to answer any interrogatory. Please refer to the ldaho Rules of Civil Procedure for the
complete requirements for answering these interrogatories.
II
DEFINITI0NS:to be used in this Plaintiffs' Second Request For Admissions
1. Oldline fence: Ancient fence, or any part of an ancient fence, posts or barbed
wire whether standing or on the ground, to the northeast side of Camps Canyon Road,
as it travels through the SENE Section 15 T39N 3WBM (CCR).

2 . Reconstructed Fence: New fence constructed by the Plaintiffs in 1997 to the
northeast side of CCR.
3. Workdone:any movement of soil, and/or gavel, falling of and/or excavation of
trees or tree stumps.

4. Widening any work done which results in the increased width of a road bed
andlor the supporting structures of a road bed.
5. StraGhtening any work done which results in the shortening of the linear
distance a road bed travels, or results in the decrease of the curvature of a road bed. In
the process of straightening the centerline of a road bed would move in part and/or all of
the road bed.

6. Alteration: widening, straightening, or changing a road bed or its supporting
structures in any way.

7. Mainfenance: as per the ldaho Code.

PLAINTIFFS' FOURTH INTERROGATORIES (AWEBERG)
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8. The Wagner~Bob and/or Kate Wagner
9. Dependable stafistic a measurement which could be relied on for accuracy.
10. Known: knowledge of andlor should have knowledge of
11. Movement ofa road. any change in the road bed, straightening or widening
which would alter the position of the centerline of the road bed.
12. Last half of 1996: anytime between June 1, 1996 and December 31, 1996.
13. Resuited in: was preceded temporally by
14. Was destroyed no longer exists do to the action of a person
15. Wagnerfirstdrivewayaccesspermit:the driveway access permit issued
before 4/12/2006 and after 9/1/2005.
16. /n the vicinityof adjoining to, abutting to
17. The 3+/- acreparceL See Halvorson's deed description, the parcel of land in
the SENE Section 15 T39N R3WBM which is excluded from Walvorson's fee simple title
and is included in the Wagner fee simple title.
18. In the appfication of law to fact As intended by the Supreme Court of the
State of ldaho and found in the I.R.C.P. Rule 36 (a).
19. Sfandard operatingprocedure: the steps or manners, which are required by
law, policy, and/or custom to accomplish a goal.
20. Due Process See U.S. Constitution Amendments 5 and 14, ldaho State
Constitution Article I fjfj 13 and 14.
21. Just Compensation: See U.S. Constitution Amendments 5 and 14, idaho
State Constitution Article I fj§ 13 and 14.
22. Equal Treafmenf Underthe Lam See U.S. Constitution Amendments 5 and
14.
23. In the vicinity of the west end of the 3+/-acre parcel: with in 100 feet
southeast of the intersection of the west line of to the intersection of the west line of
SENE Section I 5 T39N 3WBM with Camps Canyon Road.

PLAINTIFFS' FOURTH INTERROGATORIES (AWEBERG)

24. In the viciniw of the east end of the 3+/- acre parcei within 1 00 feet
southeast of to 50 feet to the northwest of the intersection of the east property line of

3+/- acre parcel with Camps Canyon Road.
25. Lowered the roadbed any decrease in elevation in the road bed from what
it was before and after work had been done.
26. Contacted initiated a call or sought out in any way.
27. Circumvent: to go around.
28. Agreement an understanding between two or more people.
29. Activepartic@ation:listening to, understanding, intending the results of the
topics talked about, and/or giving permission for and/or denying permission for and/or
affirmation of and or negation of the topics talked about.
INTERROGATORIES

1.) To the extent that any of your responses to any of PLAINTIFFS' THIRD REQUEST
FOR ADMISSIONS (ARNEBERG) under CASE No. CV 2008-180 (which accompanies
this Interrogatory) is other than an unqualified admission, list a11 facts on which you
based any part of your responses that is not an unqualified admission, identify all
documents memorializing each such fact, and identify all persons with knowledge of
each such fact.
Dated this

day of October, 2008

Don Halvorson
CERTIFICATE OF SERVICE
I hereby certify that on this t

h day of October, 2008, I caused a true and

correct copy of this document to be served on the following individual in the manner
indicated below:
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J. LANDECK
LANDECK, WESTBERG, JUDGE
& GRAHAM, P.A.
414 S. Jefferson
P.O. Box 9344
Moscow, ID 83843

[ X ] U.S. Mail
[ ] Federal Express Standard
Overnight Mail
[ ] FAX (208) 883-4593
[ ] Hand Delivery

Don Halvorson
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IX THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAI-I
COURT MINUTES

DON & CHARLOTTE HALVORSON
(Husband and IYife),

Presiding Judge
CARL R. KERRICK
Reporter
NANCY TOWLER
Date NOVEMBER 18,2008
Time: 9:00 a.111.
)
)

1
1
1

Plaintiffs,
vs.

)
)
NORTH LATAH COUNTY HIGHWAY )
)
DISTRICT; BOARD OF
COMMISSIONERS FOR THE NORTH
)
LATAH COUNTY HIGHWAY DISTRICT )

OIiLAND ARNEGERG, RICHARD
HANSEN, SHERMAN CLYDE, in their
Official Capacites, and in their Individual
Capacities; DAN PAYNE, in his official
capacity and in his individual capacity,
Defendaints.

1

Docket No. CV-2008-180
APPEARANCES:
CF-TARLOTTEHALVORSON
DON HALVORSON
For, Plaintiff
RONALD LANDECK
For, Defendant

)
)
)

1
1
1
)

1
SUBJECT OF PROCEEDINGS: PENDING MOTIONS

BE IT KNOWN, TIIPLT THE FOLLOU'ING PROCEEDINGS WERE HAD, TO-WIT:
COURTROOM #I
90132 Don and Charlotte Halvorson present.
Ronald Landeck present with Dan Carscalin.
902 11Court reviews pending motions. Plaintiff 11as three motions for partial suinlnary
judgment, Defendant has a motion for protective order, eillargement of time, and attorney
fees, Plaintiff has a motion for enlargement of time for expert witness disclosure.
90302 Mr. Halvorson presents argument on the no ti oil for partial summary judgment

I
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COURT MINUTES NOVEMBER 18,2008

HALVORSON VS. NORTH LATAH CO. HWY

CV-2008-180

filed September 19,2008.
91 145 Mr. Landeck presents argument on motion for partial summary judgment filed
September 19, 2008.
92904 Mr. Halvorson presents rebuttal argument on motion for partial summary
judgment .
93925 Court questions Mr. Halvorson.
93940 Mr. Halvorson responds.
94015 Mr. Halvorson presents argument re: motions for partial summary judgment filed
on October 6,2008, and October 21,2008.
94402 Mr. Landeck presents argument re: motion for summary judgment filed on
October 6,2008, and October 21,2008.
95454 Mr. Halvorson presents rebuttal argument.
95838 Mr. Landeck presents argument re: motion for protective order, enlargement of
time, and attorney fees.
100'716 Mr. Halvorson presents argument re: motion for protective order, enlargement of
time, and attorney fees.
101042 Mr. Landeck has no rebuttal argument.
1011049 Court addresses Plaintiffs motion for extension of time for expert witness
disclosure. Court questions Mr. Landeck re: any objections.
101122 Mr. Landeck does not object to Plaintiff's motion for enlargement of time for
expert witness disclosure.
101201 Court grants motion for enlargement of time for expert witness disclosure and
extends cut-off to December 3 1,2008. Court will allow Mr. Landeck to have an
extension of time to respond.
101255 Court takes other matters under advisement and will issue a written decision.
101305 Mr. Landeck addresses Court re: first request for conference filed by the Plaintiff.
He indicates a Rule 16 motion is premature and that he will be filing a inotion for
sumnlarjrjudgment very soon.
191497Recess 10:15 a,m,

JENNY LANDRUS
APPROVED:
Deputy Clerk
2
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Presiding Judge

COURT MINUTES NOVEMBER 18,2008

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH
DON & CHARLOTTE
HALVORSON,
Plaintiffs,
vs.

)

1
)
)
)
)
)
)

CASE NO. CV-08-00180
AMENDED
ORDER SETTING CASE FOR TRIAL
AND PRE-TRIAL CONFERENCE

NORTH LATAH COUNTY
HIGHWAY DISTRICT; BOARD
OF COMMISSIONERS FOR THE
?
NORTH LATAH COUNTY
)
HIGHWAY DISTRICT, ORLAND 1
ARNEBERG, RICHARD HANSEN,. 1
SHERMAN CLYDE, in his official ?
capacity and in his individual
1
capacity,
)
Defendants.

1
1

IT IS HEREBY OIWERED that the above-named case be set for JURY TRIAL
before the Honorable CARL B. KERRICK, District Judge, at the Latah County
Courthouse, at Moscow, Idaho, at the hour of 9:00 a.m. on the 2oth day of April, 2009,
for THREE to FOUR (3-4) days.

IT IS FURTHER ORDERED parties shall cornply with the followiilg:
disclosure of Plaintiffs expert witnesses shall be on or before
December 31,2008;

ORDER SETThTGCASE FOR TRIAL
AND PRE-TRIAL CONFERENCE
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disclosure of Defendant's expert witnesses shall be on or before

February 18,2009;
all discovery shall be completed by March 20,2009;
the last day for hearing dispositive motions shall be March 3,2009;
that a pre-trial conference shall be held on April 13,2009, at the hour of

11:00 a.m., at the Nez Perce County Courthouse, at Lewiston, Idaho. Lead counsel trying
the case must be present at the pre-trial conference.

IT IS FURTHER ORDERED at the pre-trial conference each party shall:

I ) Prepare in writing and submit to the Court in advance of the pre-trial
hearing, a concise statement of the claims and/or defenses asserted by
that party:

2) Prepare a list of exhibits and bring all exhibits to the pre-trial
conference to be marked;

3)

Each counsel shall make a request of opposing counsel for
stipulations to as many facts and issues as possible, and be prepared to
submit this stipulation to the Court at the pre-trial hearing;

4) Be prepared to stipulate the admission of any exhibits or to make
specific objections to its admissibility;

5) Furnish opposing counsel with the names and addresses of all
witnesses, the nature their testimony, experts' reports, and like
instruments, and complete all other matter which may expedite both
the pre-trial and trial of this case:

ORDER SETTING CASE FOR TRIAL
AND PRE-TRIAL CONFEREXGE
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6) Discuss the possibilities of settlement;

7) Submit to the court at the pretrial hearing all contentions of law relied
upon:
8) Submit to the court and counsel a copy of all jury instructions counsel
intends to request. The jury instructions shall consist of two copies,
one copy containing citations of authority and one copy suitable for
submission to the jury. The Court uses the following instructions from
IDJI and it is not necessary for co~lnselto submit them: 100, 109, 1 10,
112,122, 123, 124,140, 141,143,144, 145, and 900.
DATED this

day of November, 2008.

CARL B. KERRICK-District Judge
CERTIFICATE OF MAILING
I hereby certify that a true copy of the foregoing ORDER SETTING CASE FOR TRIAL
AND PRE-TRIAL CO F 'RENCE was mailed, postage prepaid, by the undersigned at
+p+-FLewiston, Idaho, thisdbf-day
of November, 2008, on:
Don & Charlotte Walvorson
1290 American Ridge Road
Kendrick, ID 83537
Ronald J. Landeck
Landeck, Westberg, Judge & Graham
P.O.Box 9344
Moscow, ID 83843
PATTY 0. WEEKS, CLERK
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH

1
DON and CHARLOTTE HALVORSON
(Husband and Wife)

)
)

1
Plaintiffs,

)
)

CASE NO. CV 2008-00180

1

v.

OPINION AND ORDER ON PLAINTIFFS'
MOTIONS FOR SUMMARY JUDGMENT
AND DEFENDANTS' MOTION FOR
PROTECTIVE ORDERS, FOR
ENLARGEMENT OF TIME AND FOR
ATTORNEY FEES

)

NORTH LATAH COUNTY HIGHWAY )
DISTRICT; BOARD OF
1
COMMISSIONERS FOR THE NORTH
)
LATAH COUNTY HIGHWAY DISTRICT, )
ORLAND ARNEBERG, RICHARD
1
HANSEN, SHERMAN CLYDE, in their
)
official capacities, and their individual
)
capacities; DAN PAYNE, in his official
)
capacity and in his individual capacity,
1
Defendants.

1
1

This matter came before the Court on various motions filed by each party.' Tl-te Court
heard oral argument on November 18,2005. The Plaintiffs elect to proceedpro se in the matters.

The Plaintiffs filed a motion for the enIargement of time to name expert witnesses. This motion was addressed by
the Court at the hearing, and a scheduling order has been issued on the matter.
OPINION AND ORDER OX PLAIXTIFFS' MOTIONS
FOR SUMMARY JUDGMENT AND DEFENDANTS'
MOTION FOR PROTECTIVE ORDERS, FOR
ENLARGEMENT OF TIIME AhiD FOR ATTORNEY
FEES
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The Defendants were represented by Ronald Landeck, attorney at law. The Court, having heard
argument and being fully advised in these matters, hereby renders its decision.

BACKGROUND
The Plaintiffs, Don and Charlotte Halvorson, own property in Latah County, and a
portion of this property is traversed by a road luloun as Camps Canyon Road. See Cor~zplaint,at
2. Camps Canyon Road is under the jurisdiction of the North Latah County Highway District
(hereafter "Highway Districtn).The Plaintiffs filed the Complaint in this matter on March 3,

2008. The Complaint alleges, among other things, that the previous owners of the property in
question, the Swansons, entered into an agreement with the Highway District in the fall of 1996.
The agreement allowed the Highway District to extend the roadbed of Camps Canyon Road to
the northeast and to straighten several curves, in order to meet the goal of improving, widening
and straightening Camps Canyon Road. Complaint, at 3. The Plaintiffs purchased the property
in question from the Swansons in December, 1996. Coinplaint, at 2. The Plaintiffs were aware
of the agreement to improve Camps Canyon Road at the time of the purchase. Co~plaint,at 3.
The Plaintiffs argue that there was no intended or implied gift of the land northeast of the
road bed of Cainps Canyon Road. Complaint, at 4. The Plaintiffs argue that the "1 996 alteration
changed (a) the locatioll of the right of way/highway, CCR, (b) the width of the right of
way/highway, CCR, and (c) the nature or type of the right of way/highway, CCR." Cor?~plaint,at

5.' The Plaintiffs hrther argue that any .'increase in width or use, or change in location or nature
(type) of the public right-of-way/public highway" where Camps Canyon Road traverses the
Plaintiffs property may be a deprivation of the Plaintiffs' constitutionally protected property
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rights. Complaiut, at 7. The Plaintiffs are seeking damages as a result of the alleged unlam7ful
taking of their property due to the alterations made to Camps Canyon Road.
Currently before the Court are three motions for partial summary judgment filed by the
Plaintiffs. These motions were filed September 19,2008, October 6,2005, and October 21,
2008.~Also before the Court are the Defendants' motions for protective order, enlargement of
time, and attorney fees.

SUMMARY JUDGMENT STANDARD
Summary judgment should be granted where there is no genuine issue as to any material
fact, and the moving party is entitled to judgment as a matter of law. I.R.C.P. 56(c). In
determining whether summary judgment is appropriate, the court must construe the pleadings,
depositions, admissions, and affidavits in a light most favorable to the notllnoving party.

Cornvay v. Sonntag, 141 Idaho 144, 146, 106 P.3d 470,472 (ZOOS), citing Infunger v. City of
Salmon, 137 Idaho 45'44 P.3d 1I00 (2002).
When a no ti oil for suinmary judgment is 'bsuppoi-tedby a particularized affidavit, the
opposing party may not rest upon bare allegations or denials in his pleadings," but must set forth
"specific facts" showing a genuine issue. I.R.C.P. 56(e); Verbillis 1). Dependable Appliul~ceCo.,
107 Idaho 335, 337. 689 P.2d 227,229 (Ct. App. 1984). A "mere scintilla" of evidence or only a
"slight doubt" as to the facts is insufficient to withstand sulnlllary judgment. Corbridge v. Clark

Equipment Co., 112 Idaho 85, 87, 730 P.2d 1005, 1007 (1986), citing Snake Ril~erEqup. Co. v.
Christensen, 107 Idaho 541, 691 P.2d 787 (Ct. App. 1984); see also Jenkins v. Boise Cascade

2

In the Complaint, the Plaintiffs refer to Camps Canyo11Road as CCR. Further, the Plaintiffs use the abbreviation.
CPPR, in reference to constitutionally protected property rights.
For ease of reference, the Plaintiffs' motions for summary judgment will be referred to by the date of filing, rather
than by the label given in the heading of each motion.
OPINION Ah'D ORDER ON PLAINTIFFS' hlOTIOXS

FOR SUhIMARY JUDGMENT AYD DEFENDANTS'
MOTION FOR PROTECTIVE ORDERS, FOR
ENLARGERlENT OF TIhlE AYD FOR ATTORNEY
FECS

3

Cory., 141 Idaho 233, 238, 108 P.3d 380, 385 (2005). Finally, the initial burden of establishing
the absence of a genuine issue of material fact is on the moving party, and once this burden is
met, it is incumbent upon the nonmoving party to establish an issue of fact regarding that

element. Yoakunz v. Hartford Fire Ins. Co., 129 Idaho 171, 923 P.2d 41 6 (1 996).

ANALYSIS

1. Plaintiffs' motion for partial summary judgment dated September 19,2008
The Plaintiffs concede that the road in question, Camps Canyon Road, was established by
prescriptive easement. However, due to aIterations made to this road in 1996, the Plaintiffs argue
that the prescriptive easement should be nullified. If the establishment of the road by prescriptive
easement is nullified, then, according to the Plaintiffs, there is no valid riglit of way and the
Defendants had no authority to nlaitltain the road or right of way
The Plaintiffs are seeking, via this inotion for ssummary judgment, a deternlination of the
status of the prescriptive right of way. See Plaintiffs ' September 19, 2008 ~nofion,at 7. This
determination "is needful of a concrete definable right of way and not an anlorphous constantly
fluctuating easement defined on the arbitrary whims of the Defendants." Id. The status of the
prescriptis~eright of way itself is a question of inaterial fact, thus summary judgment is not
appropriate on this issue.
Further, the Plaintiffs provide no legal support for the novel theory of nullification of the
prescriptive easement. The Plaintiffs rely on Dist~dictoJ'Colurnbia v. liobinson, I SO U.S. 92, 21
S.Ct. 283, 45 L.Ed. 340 (1 901). The portion of this case refessed to by the Plaintiffs states the
following:
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The criticism of the court's action is that it allowed the jury to consider the
motive of the District in grading the road. We think counsel misapprehended the
purpose of the ~nodificationsof the prayer. It did not question the motives of the
District authorities, nor did it assume anything that was not within the issues of
the case. The right to take gravel within the limits of the road which might be
established by the evidence, and in the exercise of grading, was conceded. The
right to take gravel outside the limits of the road, or not for the purpose of grading
it, was denied, and properly denied. It was an easement in the land, not the fee to
the land, which the public acquired by the road, and the measure o'f the easement
was the width of the road. The right to grade and improve was incident to the
easement, but the easeinent gave no other right in the soil or to the soil. The right
to remove soil from one part of a road to another part may be conceded. And it
has been decided such right extends to other streets forming gai-ts of the same
system. Of this, however, we are not required to express an opinion, as it is not
involved in the prayer.

Id. at 108-09,21 S.Ct. at 289. Factually, Dist~ictof Columbia v. Robirzson is distinguishable
from the case at hand, In District of Columbia there was no question that the measure of the
easement was the width of the road. In the case before this Court, the measure of the easement is
a question of fact which has yet to be determined. Furtl~er:there is no legal authority within

District ofColumbia which supports the Plaintiffs' arguinent that the prescriptive easeinent
should be nullified. Therefore, District ofColur?zbia is not dispositive of the issue.
The Plaintiffs also refer to various sections of 29 American Jurisprudence 2d, Highways,
Streets, and Bridges in support of their motion for summary judgment. The Plaintiffs rely on the

As a general proposition, the width of a highway established solely by
prescription or adverse use is determined by the extent of such use. The width of
the road, as used at the end of the period of prescription fixed by the statute of
limitations, is the established width of the highway in such cases, at least u~hei-e
that width has been used throughout the prescriptive period.
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39 AM.JUR. 2D Highways, Streets, and Bridges

5 614. However, a reading of the annotation in

its entirety is usehl.
Public ownership of a highway was established by a prescriptive use to the
extent that the road was covered with crushed stone and gravel, although a
disputed strip contiguous to it was covered with cinders, where the testimony
established that the cindered section existed exclusively for use by adjacent
landowners as a convenience to their business places.
On the other hand, where a road is established by prescription, the right of use
is not limited by the beaten path used, but instead includes sufficient land, where
reasonably available, for drainage ditches, repairs, and the convenience of the
traveling public. The fact that a road may have been a public highway by
prescription rather than dedication does not mean that the width is limited to the
traveled portion and that a public authority is precluded from widening and
improving the way.
The easement for a street includes such use of the land at or beneath the
surface as will make the easement effective, and in determining the width or
extent of an easement by prescription, a similar concept of use must be employed.

Id. While the reference to the legal encyclopedia is useful because it gives a broad explanation of
prescriptive ways, this information does not support the Plaintiffs' argument that the prescriptive
easement should be n ~ l l i f i e d .Further,
~
it is a factual question whether the roadway easement for
Camps Canyon Road is limited to the width of only the roadway or the roadway plus right of

4

The Plaintiffs' include this quotation in their supporting brief for the September 19, 2008 motion at page 3,
however, the citation mistakenly refers to $63. The error does not affect the determination in this matter.
Further, this Court notes that the concepts taken from American Jurisprudence are not binding upon the Court,
unless adopted by the Idaho Supreme Court. American Jurisprudence, CJS, Restatements and the like are useful
tools for explaining general propositions of law, but they have no legal binding effect.
The Rdstatenzent is not law unless it has been adopted by this Court. See A~nbrosev Buhl Joznt
School Dist. No. 412, 126 Idaho 581,586, 887 P.2d 1088, 1093 (Ct.App. 1994); Boise Car 8
TruckRerztal Co. v. Waco, he.,108 Idaho 780, 78.5, 702 P.2d 818, 821 (1985)("[w]e are cited to
no authority wherein Idaho, or for that matter any other jurisdiction in the country, has specifically
adopted said section of the Restatenzerd'). This Court will not adopt a Restatement provision if it is
inconsistent with Idaho precedent, a different fornulation resolved the issue, or the issue can be
resolved by current Idaho law. See Dennett v. Kuenzli, 130 Idaho 21, 28, 936 P.2d 219,226
(Ct.App.1997), Idaho Bank & T~ust,v. First Buncorp, 115 Idaho 1082, 1084, 772 P.2d 720, 722
(1989). In this case, we decline to adopt the Restatement (Tlzirdj ofproperty $ 7.2 because Idaho's
recording statutes resolve the issue of priority.
Estate ofSkvorakv. Security Union Title Ins. Co., 140 Idaho 16,22, 89 P.3d 856, 862 (2004).
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way. The width of the easement remains a question of material fact, thus, the Plaintiffs7 motion
for partial summary judgment is denied.
2. Plaintiffs' motion for partial summary judgment dated October 6,2008
The Plaintiffs' second motion for partial summary judgment deals with the Highway
District's procedure when they elect to widen a road within the district that has been established
by prescriptive easement. The Plaintiffs correctly state that the authority to widen, straighten
and/or-change a highway lies in I.C. $5 40-605 and 40-1 3 1O(2). I.C. § 40-605 permits the
Highway District to lay out new highways.
Colnmissioners may lay out new highways within the county as they determine to
be necessary. The right-of-way of any highway shall not be less than fifty (50) feet
wide, except in exceptional cases. Commissioners may also change the width or
location or straighten lines of any highway under their jurisdiction. If, in the
laying out, widening, changing or straightening of any highway it shall become
necessary to take private property, the commissioners or their director of highways
shall cause a survey of the proposed highway to be made, together with an
accurate description of the lands required. The commissioners shall endeavor to
agree with each owner for the purchase of a right-of-way over his land included
within the description. If they are able to agree with the owiner, the commissioners
may purchase the land out of the county highway fund under their control, and the
land shall then be conveyed to the county for the use and purpose of highways.

I.C. § 40-605. The Plaintiffs argue that the Highway District failed to hold a hearing or conduct a
survey, which are necessary requirements should the widening or changing of a highway
necessitate the purchase or taking of private land. The Plaintiffs argue that the Highway District
"has no authority to create a prescriptive right of way only the authority to acquire and maintain a
prescriptive right of way." Pkuint~s
' October 6, 20135 motion, at 7.
Again, this argument centers on the underlying issue in this case, which is a
determillatioil of the width of the right of way of Camps Canyon Road. This underlying issue is a
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material issue of fact. Should the facts of the case establish that any alterations to the road
occurred within the right of way, then the Highway District was not required by I.C. $ 40-605 or
I.Cetj 40-13 SO(2) to acquire a survey of the roadway, or contact the adjoining land owners prior to
modifying the road.
The Plaintiffs' argument is also based upon the allegation that the Highway District failed
to provide a predeprivation hearing to the Plaintiffs. However, I.C. tj 40-203A allows for a land
owner to initiate a hearing, should doubt exist as to the legal establishment or evidence of
establishment of a highway or public right of way. Based upon the records before this Court, the
Plaintiffs elected to not pursue their right to a hearing as provided by I.C. 5 40-203A.
The underlying issue in this case requires a factual determination of the width of the right
of way of Camps Canyon Road. Should it be determined that the highway department's actions
fell within the right of way, the Plaintiffs' arguments have no merit. Therefore, the motion for
partial summary judgment dated October 6,2008 is denied.
3. Plaintiffs' motion for partial sumrnary judgment dated October 21,2008

The Plaintiffs believe the Defendants have violated their constitutionally protected
property rights because tlie Defendants have failed to hold any type of hearing regarding the
alterations made to Camps Canyon Road in the vicinity of the Plaintiffs property. The Plaintiffs
ask this Court to grant summary judgment on the Plaintiffs 42 U.S.C. 1983 due process claim.
Specifically, tlie Plaintiffs are complaining of the lack of due process before the deprivation of a
property right, i.e., the loss of their property which abuts Camp Canyon Road. Before this Court
can consider whether there was a due process violation, questiolis of material fact must be
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resolved. Specifically, the determination of the width of the right of way of Camps Canyon Road
must be addressed.
The Defendants have submitted affidavits from the commissioners of the Highway
District which have stated that the Commissioners actions regarding Camps Canyon Road have
been made within the lawful authority of the Highway District. The Highway District argues that
any alterations of the road were made well within the right of way. Because genuine issues of
material fact remain with regard to this issue, the Plaintiffs' motion for partial summary
judgment is denied.
4. Defendants' motion for protective orders, for enlargement of time and for attorney fees
The Idaho Rules of Civil Procedure direct parties regarding the process of discovery in
civil cases. All parties in a civil case are bound by these rules. Further, "a pro se litigant will be
'held to the same standards and rules as those represented by an attorney."' Everhart v.
Washingtor? County Road and Bridge Dept., 130 Idaho 273,275,939 P.2d 849, 85 1 (1997),

c i t i ~ ~Golay
g
V. Loomis, 1 18 Ida110 387,392, 797 P.2d 95, 100 (1 990). See also Golderz Coifdor,

Inc. v. Bell, 112 Idaho 1086, 1089 11. 5, 739 P.2d 385, 388 n. 5 (1987); State v. Sima, 98 Idaho

Pertinent to the Defendants' motion is I.R.C.P. 33(a)(3), which limits the iluinber of
interrogatories a party may request.
Number of Interrogatories. No party shall serve upon ally other single party to an
action more than forty (40) interrogatories, in which subparts of interrogatories
shall count as separate interrogatories, without first obtaining a stipulation of such
party to additional interrogatories or obtaining an order of the court upon a
showing of good cause granting leave to serve a specific number of additional
interrogatories.
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I.R.C.P. 33(a)(3). I.R.C.P. 26(c) authorizes this Court to issue a protective order "which justice
requires to protect a party or person from annoyance, embarrassment, oppression, or undue
burden or expense. . . ." I.R.C.P. 26(c).
The Plaintiffs' discovery requests have far exceeded the limitation as set forth in the rules
of civil procedure. Therefore, the Defendants' motion for protective order is granted. Absent an
order of the court, the Defendants are not required to answer further discovery requests in this
above-entitled matter, beyond those which have already been a n ~ w e r e d . ~
The Defendants also seek an award of attorney fees incurred in curbing Plaiiltiffs
unreasonable and improper discovery efforts, pursuant to I.R.C.P. 26(c) and (f), and I.R.C.P.
37(a)(4).7 The Court declines to grant all award of attorney fees at this time.

CONCLUSION
The Plaintiffs have brought three motions for partial summary judgment before this
Court. Questions of material fact remain, therefore, for the foregoing reasons, t l ~ ePlaintiffs7
motions are denied.
The Defendants seek a protection order to limit furtlier discovery in the matter, absent an
order of the Court based upon a slnowing of good cause. Finding that the discovery requests
propounded have become oppressive and an undue burden, the Defendants' motion for protective
order is granted. Tlie Defendants also seek an order granting attorney fees, however, the Court
fees at this tiine.
declines to grant an award of atto~~iey

6

The pending discovery requests are listed, numbered one tluough ten rn Defendai?ts' First Motioi?for Protect~ve
Orders, for Enlargement of Time and f o ~Attorney
.
Fees and BrieJS at 2. The protective order encompasses these
pending requests, as well as future discovery requests.
7
The Defendants' motion sought an enlargement of time should this Court deny the motion for a protective order.
Because the motion for protective order is granted, this Court need not address the request for enlargement of time.
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ORDER
It is hereby ordered that the Plaintiffs' Motions for Partial Summary Judgment, dated
September 19, 2008; October 6, 2008; and October 21,2008 are hereby DENIED. It is further
ordered that the Defendants' First Motion for Protective Orders is hereby GRANTED. It is
further ordered that the Defendants' Motion for Attorney Fees is hereby DENIED.

IT IS SO ORDERED.
DATED this @day
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Don Halvorson
1290 American Ridge Road
Kendrick, Idaho, 83537
(208) 289-5602
Plaintiff, Pro se

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, I
N AND FOR THE COUNTY OF LATAH

Don gL Charlotte Halvorson (Husband and Wife)

1

Plaintiffs

)

PLAINTIFFS' FIRST

)

CERTIFICATION OF

North Latah County Highway District; Board of

)

COMPLIANCE WITH I. R. C. P

Commissioners for the North Latah County

)

RULE 37 (a)

Highway District, Orland Arneberg, Richard
Hansen, Sherman Clyde, in their Official

1
1

Capacities, and in their Individual Capacities;

)

Dan Payne, in his Official Capacity and ill his

)

Individual Capacity

1

vs.

Case No. CV 2008-1 80

Defendants

CERTIFICATION OF COMPLIANCE WITH I.R.C.P. RULE 37(al
Plaintiffs have tried, repeatedly and in good faith, to come to an accommodation with Defendants
and Defendants' Counsel. Plaintiffs have repeatedly sent Defendants Requests for Admissions
and interrogatories to ascertain Defendants' facts, opinions of facts and Defendants' application
of law/s to those facts and opinions of fact and discovery regarding matters, not privileged,
PLAmTIFFS' FIRST CERTIFICATION OF COh4PLIANCE WITH I. R. C. P. RULE 37 (a)
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which are relevant to the subject matter involved in the pending action, including the existence,
description, nature, custody, condition and location of books, documents, or other tangible
things and the identity and location of persons having knowledge of discoverable matter.
Defendants have asked for additional time in filing their responses and have been granted
additional time both by this Court (see Defendants' Ex Parte Application Or, Alternatively,
Motion And Brief To Enlarge Time To File Responsive Pleading To Plaintiffs' Complaint And
To Respond To Plaintiffs' Discovery Requests (March 20,2008)) and by Plaintiffs (Defendants'
Counsel made telephone request of Plaintiffs to submit reply to Plaintiffs' Second Intei-rogatories
( h e b e r g , Clyde, Hansen, and Payne)a few days late to go over answers with Defendants.).
Plaintiffs have requested Defendants in the manner of Requests for Admissions to set forth in an
accompanying Interrogatory the basis for their denial and/or less than unqualified admission.
Defendants/Defendants' counsel have found this process too "cumbersome" and have refused to
answer. Plaintiffs have then once again brought forth a new set of interrogatories with the
objective of ascertaining the basis of Defendants' denials and or less than unqualified
admissions. In many instances Defendants purposely obfuscate the question or state in effect
they have no basis for their denial.
On September 5,2008 this Court, at telephonic conference set deadlines for the matters
of discovery and identifying expert witnesses, ainongst others. Plaintiffs set out then to limit
sucli matter as necessary for trial by motiods for partial summary judgments and additional
requests for admission and interrogatories. Prior to filing the first Motion For Partial Summary
Judgrnent/Adjudication Of Tlie Issue Of The Nullification Of The Original Prescriptive Right Of
Way, Plaintiffs called Defendants' counsel and asked him if he would look over the motion to
see if we could agree on the matter and avoid using up valuable Court time. We agreed to and
Plaintiffs submitted the draft of the motion. Defendants' counsel never responded, Plaintiffs
went ahead and filed the motion. On September 25, 2008 Plaintiffs once again called
Defendants' counsel to request a meeting to discuss and facilitate the resolutions to the issues of
the requests for admission and interrogatories. Defendants' couilsel agreed to a meeting at his
office at 10:OO am on 9/26/08, and requested that the parties discuss also the matters Defendants'
PLAINTIFFS' FIRST CERTIFICATION OF COMPLIANCE WITH I. R. C. P. RULE 37 (a)
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counsel was having in scheduling his vacation time and in moving his office. The meeting took
place but was unproductive. Plaintiffs disclosed to Defendants' counsel that Plaiiltiffs
allegations refer to invalid policies/customs/standardoperating procedures of Defendants and/or
the invalid application of those policies/customs/standard operating procedures and that the
interrogatories and requests for admissions were meant to ascertain the disputes in facts, opinions
of facts and the application of law to these facts and opinions of fact. Defendants' counsel took
an argumentative approach, chose to discuss his scheduling difficulties, and no resolution of the
issues of discovery were accomplished. The meeting ended with agreement of a submittal of
stipulations by each party to their desired goals-Plaintiffs'

goal of discovery and Defendants'

goal of rescheduliiig all matters around Defendants' counsel's schedule. On Monday morning
Plaintiffs drove (45 mile round trip) to town with their stipulations and gave them to Defendants'
counsel. Defendants' counsel did not have his stipulations ready and Plaintiffs agreed to return
in the evening to pick the stipulations up. Plaintiffs did so and awaited Defendants' counsel's
response. On Tuesday, late afternoon, Defendants' counsel's secretary called Plaintiffs to ask if
tlie stipulation for the rescheduling had been signed and sent. Plaintiffs informed Defendants'
counsel's secretary that Plaintiffs were awaiting Defendants' counsel's response to their
stipulations for discovery. The secretary informed Plaintiffs that she would inform Defendants'
counsel of the events. On Wednesday morning Plaintiffs received an angry call from Defendants
counsel in which he insulted Plaintiffs' integrity by saying that Plaintiffs had reneged on some
sort of deal. Plaintiffs informed Defendants' counsel that Plaintiffs had requested the n~eetingto
discuss issues of discovery and tliat Defendants' counsel had added the discussion of
Defendants' scheduling difficulties with his life and career goals demands on his time. If
Defendants' counsel had no intention of consideration of the discovery goals of Plaintiffs, there
was no reason for the meeting, the discussion, or the submittal of stipulations by either party.
Defendants' counsel angrily hung up.
The sufficiency of answers and adequacy of responses to ascertaining facts, opinions of
fact and the applications of law to those facts and opinions of fact are relevant and material to the
present case. Plaintiffs believe further discussion with Defendants' Counsel will not be fruitful.
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Defendants' counsel's apparent defense in the present matter is, in the opinion of Plaintiffs, to
prevent this case from being tried on its merits at any cost in any manner. Such determination by
Defendants' counsel is exploitive, manipulative and abusive of the process of discovery. Such
activities are exemplary of the weakness of Defendants' case and have led to an impasse. Such
impasse is not acceptable to Plaintiffs. Prior to the filing of present action by Plaintiffs the same
impasse existed in dealing with Defendants and Defendants' counsel and would have simply led
to an eventual loss to Plaintiffs as a matter of statutes of limitations. Plaintiffs have been dealing
with this stonewalling and lack of cooperation from Defendants and Defendants' counsel for
going on three years at great expense of time, money and effort. Defendants' counsel appears to
approach this matter as a game to be played, rather than justice served, and is determined to win
by nailing the doors to the stadium shut (no Ilearing, no final decision, and now no discovery and
no case). Plaintiffs request this Court to keep said doors open in the service of justice and in the
name of the democratic process.
On this
RESPECTFULLY SUBMITTED,
Don Halvorson

Tlie above statements are true to the best of our knowledge.
Dated this 1lth day of November, 2008.
9 o n Halvorson
SUBSCRIBED AND SWORN TO before me this 1lthday of November, 2008.
NOTARY PUBLIC for the State of Idaho
My commission expires:
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Charlotte Halvorson
SUBSCRIBED AND SWORN TO before me this I 1th day of November, 2008.
NOTARY PUBLIC for the State of Idaho
My commission expires:

CERTIFICATE OF SERVICE
I caused a true and correct copy

I hereby certify that on th

of this document to be served on the following individual in the manner indicated below:
RONALD J. LANDECK
LANDECK, WESTBERG, JUDGE &
GRAHAM, P.A.
4 14 S. Jefferson
P.O. Box 9344
Moscow, ID 83843
CARL, B. KERRICK
DISTRICT JUDGE
P.O. Box 896
Lewiston ID 83501-0896

[ 1
[ ]
[ 1
[x]

U.S. Mail
Federal Express Standard Overnight Mail
FAX (208) 883-4593
Hand Delivery

[x] U.S. Mail
Federal Express Standard Overnight Mail

1[]
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Don Halvorson
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